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VOICE OVER INTERNET PROTOCOL: 
ENDING UNCERTAINTY AND PROMOTING 
INNOVATION THROUGH A REGULATORY 
FRAMEWORK 

R. Alex DuFour 

[V]oice over Internet Protocol is a fundamental change in the architecture, the service and 
the costs underlying traditional telephony. As a result, you have to question whether or not 
the traditional regulation and regulatory structure applies. 
Robert Pepper, F.C.C. Chief of Policy Development1 

Imagine you are Henry Ford in the early 20th century. Your innovation, the 
automobile, although still in its infancy, is changing the traditional notions of 
transportation. Now imagine regulators saying: since your product transports 
people, you must be regulated either like railroads or like the horse and buggy, 
but refuse to specify which one. The automobile is similar to both antiquated 
modes of transportation in that it carries people; in fact, the automobile is mo-
torized like the railroad, but it uses roads, rather than railroad tracks, like the 
horse and buggy. The automobile has the form of the railroad in that it is mo-
torized, yet it performs the function of the horse and buggy because it trans-
ports people on roads. The automobile, however, defies categorization under 
the two current regulatory categories: It cannot be both, but it is not exclu-
sively either. 

Against this backdrop, you are struggling to improve your product, expand 
your operations, and price your product to spur consumer adoption, but there is 
looming uncertainty. First, the federal government may tax your automobile 
for an unrelated national initiative to expand the railroad westward. Simultane-
ously, the state government may tax you for the upkeep of the local horse and 
buggy roads. Also, the dominant railroad industry wants you to pay a fee every 
time you cross their tracks. Finally, a federal regulatory agency is requiring 

                                                 
 1 Declan McCullagh, The Technologist Who has Michael Powell’s Ear, CNET-
NEWS.COM, at http://news.com.com/The+technologist+who+has+Michael+ Pow-
ells+ear/2008-1033_3-5388746.html (Sept. 30, 2004). 
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your automobiles to meet the safety standards applicable to railroads, even 
though those standards do not logically apply to the automobile.  

After you earmark funds for taxes, usage fees, and legal fees associated with 
meeting regulations, it would be hard to devote money to research and devel-
opment, marketing, facilities, labor, or lowering the price for consumers. In 
addition, attracting investors is difficult because of the looming uncertainty in 
the regulatory scheme.2  

The regulatory problems faced by the convergence of the railroad and the 
horse and buggy in the automobile is almost identical to the current state of 
affairs with Voice over Internet Protocol (“VoIP”), a technology that will revo-
lutionize telecommunications the same way that automobiles changed trans-
portation.3 Similar to e-mail, VoIP transmits data packets over the Internet; yet, 
similar to the telephone, VoIP functions as a voice communications medium.4 
The current debate revolves around how VoIP should be regulated under the 
two existing options: telephone laws or Internet laws.5 Like the automobile, 
VoIP is an innovation superceding current regulations and cannot be shoe-
horned into one category or meshed into both.6  

In order to encourage innovation, regulators must provide certainty through 
a skeleton regulatory framework incorporating the highest priority issues, 
while refraining from regulating areas that could stifle growth for a short time 
period so that the industry itself may provide solutions.7 The industry will then 
have the proper foundation upon which this technology can be constructed and 

                                                 
 2 See generally Ken Brown & Almar Latour, Phone Industry Faces Upheaval as Ways 
of Calling Change Fast, WALL ST. J., Aug. 25, 2004, at A1 (comparing VoIP’s disruption of 
the telecommunications industry to the automobile’s disruption of the railroad industry after 
WWII and describing VoIP as a technology that can improve communications). 
 3 Id. 
 4 Survey, From Pipes to Services, ECONOMIST, Oct. 11, 2003, at 17, 17-18 [hereinafter 
Pipes] (describing how data is broken into packets and transmitted over the Internet). 
 5 See generally In re Fed.-State Joint Bd. on Universal Serv., Report, 13 FCC Rcd. 
11501, para.14 (1998) [hereinafter Universal Service Report] (analyzing VoIP under the 
classifications of the 1996 Telecommunications Act in terms of VoIP’s telecommunication 
function and Internet form). 
 6 See Shaun P. Montana, An Approach to the International Regulatory Issues of IP 
Telephony, 8 B.U. J. SCI. & TECH. L. 682, 705 (2002) (“Instead of trying ‘to fit the square 
peg that is IP telephony into the round hole that is traditional regulation,’ an appropriately 
shaped ‘hole’ for a regulatory scheme can be designed to properly fit the ‘peg’ that is IP 
telephony.”); see also Brown & Latour, supra note 2 (comparing VoIP’s disruption of the 
telecommunications industry to the automobile’s disruption of the railroad industry after 
WWII). 
 7 See Roy Mark, Lawmakers Urge FCC to Regulate VoIP, at www.internet-
news.com/bus-news/print.php/3418141 (Oct. 6, 2004) (describing lawmakers’ efforts to 
provide certainty to the regulatory debate and prevent states from implementing individual 
requirements for VoIP providers). 
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improved.8 Further substantive regulation should only be a reaction to impor-
tant unresolved issues once the technology has evolved. 

I. INTRODUCTION 

This comment begins with a brief description of the technological character-
istics of VoIP and its relation to the telephone. Then, it traces the contours of 
the VoIP regulatory debate. Currently, regulation is limited to two options: 
heavy regulation vis-à-vis the existing telephone framework, or light regula-
tion, more comparable to the Internet.9 As such, this comment concludes that if 
VoIP is regulated like a telecommunications service from its infancy, innova-
tion will be stifled and the cost to consumers will be high.10 Conversely, if 
VoIP is regulated like an Internet service, the industry will rapidly grow, and 
thereby lower costs to the consumer. The downside to this, however, is that 
some critical social issues, such as VoIP access for persons with disabilities as 
well as law enforcement issues – which are traditionally tackled by telecomm 
regulation – may be ignored.11 

The federal government must act assertively and establish a national regula-
tory framework in order to set parameters for the growth of the VoIP indus-
try.12 A skeleton framework has the advantage of prioritizing only the critical 
issues, which industry competition cannot solve on its own, while allowing 
innovations to sort out secondary issues during a regulatory moratorium.  

This policy recommendation offers the best of both worlds: a better product 
for consumers and the protection of important social initiatives. Unfettered by 
overregulation and free from regulatory uncertainty, the VoIP industry will be 
able to provide solutions to social issues more efficiently than under existing 

                                                 
 8 See id. (quoting Congressman Charles Pickering, saying if the FCC asserts jurisdic-
tion, it would “ensure a greater degree of market certainty and prevent a misguided ap-
proach to regulating VoIP, spurring private innovation which will create competition and 
cost savings for consumers.”). 
 9 See Universal Service Report, supra note 5 (analyzing VoIP under the classifications 
of the 1996 Telecommunications Act for VoIP’s telecommunications function and Internet 
form). 
 10 See Cynthia L. Webb, Figuring Out the Rules for VoIP, WASH. POST, at 
http://www.washingtonpost.com/ac2/wp-dyn/A47624-2004Oct20 (Oct. 20, 2004) (describ-
ing the remarks of FCC Chairman Michael Powell’s plans to exert jurisdiction in order “to 
avoid stifling the emerging market [of VoIP].”). 
 11 See McCullagh, supra note 1 (discussing the goals remaining consistent for universal 
service: access to persons with disabilities and access to law enforcement). 
 12 FCC Holds VoIP Forum, TECH. LAW. J. (Dec. 1, 2003), at http://www.tech-
lawjournal.com/topstories/2003/20031201.asp (last visited Nov. 4, 2004) (describing the 
testimony of John Hodulik, the Wireline Telecommunications Analyst at UBS Securities, 
advocating a regulatory framework to foster growth in the VoIP industry). 
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laws.13 At the end of the moratorium, policymakers can evaluate the progress 
relating to social goals and implement effective reactive regulations instead of 
burdening the industry from the start and preventing innovation. Allowing 
VoIP to flourish could also provide truly universal access for both rural resi-
dents and the urban poor, enhance the communication options for persons with 
disabilities, and improve 911 emergency services while revolutionizing com-
munication.    

II. VOIP: ITS DEFINITION AND IMPORTANCE 

Since “Scottish-born audiologist Alexander Graham Bell invented the tele-
phone in 1876,”14 voice has primarily been transported using circuit-switched 
technology over the public switched telephone network (“PSTN”).15 PSTN, or 
“plain old telephone service” (“POTS”),16 uses this traditional circuit-switched 
technology, which dedicates a fixed amount of bandwidth for the duration of 
the call17 while the transmission passes through a number of switches.18 The 
telecomm industry invested heavily in adding and maintaining copper and op-
tical cables carrying these transmissions as well as massive switching com-
puters that open and close the dedicated connections.19 The dedicated circuit 
produced by this infrastructure results in a high quality call; but it increases 
costs for providers who must add capacity to meet increasing demand.20 

VoIP, otherwise known as “Internet Telephony” or “IP telephony,” serves 
the function of a telephone call by transmitting voice. Yet with VoIP, the voice 
takes a form similar to an e-mail, where data packets for the call are transmit-
ted via the Internet.21 Unlike POTS, VoIP does not dedicate an analog circuit 
for the duration of the call.22 VoIP breaks down voice, as well other types of 
data such as fax, e-mail, and video, into data packets of digital bits that are in-
dividually addressed and transmitted through numerous routers to a final desti-

                                                 
 13 See id. at ¶ 30 (listing examples of VoIP providers meeting social goals without the 
imposition of regulations provided by John Billock, of Time Warner Cable). 
 14 Reports, The Shape of Phones to Come, ECONOMIST, Mar. 24, 2004, at 24 [hereinafter 
Phones] (explaining the history of POTS). 
 15 Chérie R. Kiser & Angela F. Collins, Regulation on the Horizon: Are Regulators 
Poised to Address the Status of IP Telephony?, 11 COMMLAW  CONSPECTUS 19, 19 (2003). 
 16 See, e.g., id. at 19; see also Montana, supra note 6, at 683; see also Konrad L. Trope 
& Paula K. Royalty, Current Legal Issues Surrounding the Regulation of Voice over Inter-
net Protocol, 16 No. 5 J. PROPRIETARY RTS. 10, 10 (2004). 
 17 Phones, supra note 14, at 24. 
 18 See Kiser & Collins, supra note 15, at 23. 
 19 Phones, supra note 14, at 24-25. 
 20 Id. at 25-26. 
 21 See Trope & Royalty, supra note 16, at 10 (describing VoIP as “mak[ing] phone calls 
through their computers over the Internet.”); see also Pipes, supra note 4 at 17-18. 
 22 See Phones, supra note 14, at 25. 
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nation.23 The packets are separated, routed to the paths that complete the jour-
ney in the shortest period of time, and are finally reassembled at their destina-
tion using real time transport protocol.24 In addition to maximizing bandwidth 
capacity, VoIP is more efficient than POTS because the data is multi-
directional or bi-directional; whereas POTS is unidirectional and does not al-
low the recipient to transmit.25 

VoIP is an umbrella term encompassing any voice transmission that uses the 
Internet and is offered in three forms: “computer-to-computer, telephone-to-
computer (and vice versa), and phone-to-phone.”26 Within these general cate-
gories, there are subcategories based on the methods used to transmit the data 
packets: (a) providers use of the public Internet; (b) providers exploitation of 
private networks; (c) provider transmission entirely over the Internet; and (d) 
provider transmission over the Internet and the PTSN.27 Regardless of the VoIP 
form used, former FCC Chairman Michael Powell said, “All … will enhance 
our ability to communicate with each other.”28 

Telecomm providers initially disregarded VoIP because the circuit switching 
was imperfect and resulted in choppy transmissions.29 However, since trans-
mission quality has improved over time and prices remained significantly 
lower than POTS,30 more consumers are beginning to use VoIP.31 Worldwide, 
VoIP has grown from 0.2% of international calls in 1998 to an estimated 
12.8% in 2003.32 In the United States, telecomm providers have seen their 
number of subscribers decline for “the first time since the Great Depression.”33 
                                                 
 23 See Kiser & Collins, supra note 15, at 21; see also Trope & Royalty, supra note 16, at 
10 (discussing new forms of VoIP integrating voice, fax, e-mail, images, and other data 
forms into one communications system). 
 24 See Phones, supra note 14, at 24-25; see also Kiser & Collins, supra note 15, at 21 
(discussing the use of real time transport protocol allowing data packets to be reassembled 
quickly enough that the voice transmission occurs instantaneously). 
 25 See Trope & Royalty, supra note 16, at 10 (discussing VoIP’s efficient use of capac-
ity). 
 26 Kiser & Collins, supra note 15, at 21. 
 27 Voice Over Internet Protocol (VoIP): Hearing Before the S. Commerce, Sci. & 
Transp. Comm., 108th Cong. (2004) (statement of Michael Powell, chairman of the FCC). 
 28 See id.; see also Anne Marie Squeo, Martin Is Named Chairman Of FCC, Succeeding 
Powell, WALL ST. J., Mar. 16, 2005, at A4 (stating that Kevin Martin was selected by Presi-
dent Bush to succeed Michael Powell as the chairman of the FCC in March of 2005). 
 29 See Phones, supra note 14, at 25. 
 30 See Eric De Regnaucourt, Net Effect: Lower Phone Bills, WALL ST. J., at http://on-
line.wsj.com/article-print/0,,SB109233956333490048,00.html (Aug. 13, 2004) (discussing 
VoIP quality equaling POTS, the significant savings to consumers compared to POTS and 
that many consumers have unknowingly used VoIP through low-cost phone cards). 
 31 See Pipes, supra note 4, at 18. 
 32 Kurt Lyall & Katharine Nester, VoIP: A Market Introduction, FIRSTPARTNER, LTD., 5, 
available at http://www.vonage.com/media/pdf/res_06_09_04.pdf (2004). 
 33 Brown & Latour, supra note 2 (describing decreasing number of POTS connections 
for “the first time since the Great Depression”). 
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Conversely, VoIP has spread to more than 400,000 U.S. households in 2004 
and is projected to be in 12.1 million households by 2009.34 

The future usage estimates are astounding and appear to be realistic.35 There 
are hundreds of VoIP start-ups positioning to grasp market share including 
Net2Phone, Inc., Level(3) Communications, Inc., and 8x8, Inc., and more are 
popping up since the barriers of entry are so low.36 The largest “pure play” 
VoIP provider is Vonage Holdings Corp. (“Vonage”), which hosts half of all 
consumer VoIP connections in the United States.37 Also, other industries have 
added VoIP to supplement their offerings. Telecomm giant AT&T Corp. has 
abandoned its residential long distance service, once its flagship, and replaced 
it with CallVantage VoIP service.38 Other big players in the telecomm industry 
such as Verizon Communications, Inc. and SBC Communications, Inc. are 
rolling out a VoIP services to complement their wireless offerings.39  

Many analysts believe that the dominant VoIP providers of the future will 
not be start-ups or telecomm companies but rather cable providers.40 Cable 
company networks are already capable of supplying VoIP and the service can 
be offered to customers with little additional cost to the cable companies.41 The 
existing VoIP infrastructure ensures that cable providers will retain, if not in-
crease, their already significant market share.42 Moreover, customers may be 
more willing to make the transition to VoIP because they can access the “triple 
play” of broadband Internet connection, cable, and now VoIP while using one 
provider and paying one bill.43 In the long-run, competition between companies 
seeking to gain VoIP market share will benefit consumers through a wide 
range of low-cost alternatives to meet consumer communication needs.44  

Telecomm companies, cable companies, and other start-up companies might 
be looking to VoIP for strategic growth in the long-term; but in the short-term, 
these companies are seeking profit.45 In 2004, the market for consumer VoIP 
stands at approximately $517 million, and it is projected to be $1.92 billion in 

                                                 
 34 See Roger Cheng, Battle Is On for Web-Calling Market, WALL ST. J., Oct. 20, 2004, 
at C2 (placing the number of total connections—business and residential—at 800,000 by the 
end of 2004). 
 35 See id. (describing the estimates that 800,000 VoIP connections will be in place by 
the end of 2004 and the VoIP market is estimated to be worth $9.5 billion by 2008). 
 36 See Pipes, supra note 4. 
 37 Cheng, supra note 34 (discussing privately-held Vonage, based in New Jersey, as the 
largest VoIP provider). 
 38 Id. 
 39 Id. 
 40 Id. 
 41 Id. 
 42 Cheng, supra note 34. 
 43 Id. (“Cable companies’ networks are already equipped to provide VOIP services.”). 
 44 See id. (discussing how AT&T and Vonage have been in a price war). 
 45 See id. 
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2005 and $9.5 billion in 2008.46 In addition to capturing market share, VoIP 
technology also saves telecomm companies from investing in and maintaining 
additional infrastructure because VoIP uses capacity more efficiently than cir-
cuit switching. As providers begin targeting consumers and meeting their col-
lective needs in price, service, and convenience, an increasing number of resi-
dences and businesses will be using VoIP. The increased usage of VoIP has 
transformed the technology from the realm of the “home hobbyist” into main-
stream adaptation for residential and commercial use.47  This has spurred an 
important debate over how VoIP should be regulated.   

III. THE UNCERTAIN LANDSCAPE OF VOIP REGULATION 

Currently, VoIP is unregulated by the FCC like other Internet applications.48 
However, VoIP’s increasing growth has heightened the debate over how to 
govern this technology.49 

A. Current Regulation of VoIP  

Under existing laws, VoIP could be regulated either by its Internet form or 
by its telecommunications function.50 The VoIP regulatory debate hinges on 
how the service is defined under The Communications Act of 1996 (“the 1996 
Act”).51 POTS is considered “telecommunications”52 or a “telecommunications 
service”53 under the 1996 Act, whereas e-mail and other Internet applications 
are considered an “information service.”54 Congress established these catego-

                                                 
 46 Id. 
 47 See Lyall & Nester, supra note 32 (describing the increased usage of VoIP world-
wide). 
 48 See Kiser & Collins, supra note 15, at 23. 
 49 Id. (“As the technology for VoIP advances, creating more cost-effective offerings 
with minimal quality of service distinctions, each of these regulators will be forced to reex-
amine existing regulatory policies.”). 
 50 See In Re Federal-State Joint Board on Universal Service, Report to Congress, 13 
FCC Rcd. 11501, 11541-44 (1998) (analyzing VoIP under the classifications of the 1996 
Communications Act for VoIP’s telecommunications function and Internet form). 
 51 Kiser & Collins, supra note 15, at 23. 
 52 47 U.S.C. §153(43) (2000) (defining “telecommunications” as “the transmission, 
between or among points specified by the user, of information of the user’s choosing, with-
out change in the form or content of the information as sent and received.”). 
 53 Id. §153(46) (defining “telecommunications service” as “[t]he offering of telecom-
munications for a fee directly to the public or to such classes of users as to be effectively 
available directly to the public, regardless of the facilities used.”). 
 54 Id. §153(20) (defining “information service” as “the offering of a capability for gen-
erating, acquiring, storing, transforming, processing, retrieving, utilizing, or making avail-
able information via telecommunications . . .”); see also Kiser & Collins, supra note 15, at 
23 (discussing the terms used in the Telecommunications Act). 
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ries to protect information services from burdensome telecomm regulations.55  
The categorization of VoIP determines the level of regulation the burgeon-

ing technology must meet since telecommunication services, unlike informa-
tion services, are highly regulated.56 Telecomm laws have evolved over the past 
hundred years to protect consumers, restrict the power of monopolies, and pay 
for governmental initiatives.57 Compliance with these regulations alone is a 
large cost of doing business for telecomm companies. In addition, POTS is 
subject to many taxes levied by state, federal, and foreign governments and 
fees charged by domestic and foreign corporations.58 For instance, telecomm 
companies are federally mandated to “contribute” approximately 7.2% of 
company revenues to a universal service fund.59 If it is determined that VoIP is 
a telecommunications service, then providers will be “dragged into the laby-
rinth of filing requirements and subsidization schemes that characterize tele-
communications regulation.”60 Conversely, if VoIP is determined to be an in-
formation service, then providers will not have to pay these fees and tariffs or 
comply with state and federal regulations that govern POTS.61 

In the absence of a clear directive from federal regulators, states have re-
acted differently by regulating VoIP providers as “telecommunications ser-
vices” or “Internet services.”62 The result has been a regulatory arbitrage, 
which only adds to the uncertainty for VoIP providers.63 While some states, 
like Colorado, have abstained from regulating VoIP providers until there is 
clarification from Congress or the FCC, other states, like Minnesota, have im-
posed telephone regulations on VoIP providers.64 States have valid reasons for 
wanting to regulate VoIP, such as protecting their citizens through 911 ser-

                                                 
 55 See Vonage Holdings Corp. v. Minn. Pub. Util.’s Comm’n, 290 F. Supp.2d 993, 994 
(D. Minn. 2003) (“Congress . . . differentiated between ‘telecommunications services,’ 
which may be regulated, and ‘information services,’ which like the Internet, may not.”). 
 56 See Kiser & Collins, supra note 15, at 23. 
 57 See, e.g., id. at 24-25, 30, 32, 40-41 (discussing POTS regulations addressing access 
to persons with disabilities, universal service, 911 emergency services, and access to law 
enforcement). 
 58 See, e.g., id. at 24-25 (discussing local access charges and government fees such as 
universal service). 
 59 Id. 
 60 Id. 
 61 See Trope & Royalty, supra note 16, at 10. 
 62 Chérie R. Kiser & Angela F. Collins, Regulatory Considerations For Cable Provided 
Voice Over Internet Protocol Services, in Practicing Law Institute Patents, Copyrights, 
Trademarks, and Literary Property Course Handbook Series (2004), available at WL 777 
PLI/Pat 735, 744. 
 63 Voice Over IP: Hearing Before the Senate Comm. on Commerce, Sci. & Tech., 108th 
Cong. (2004) (statement of Kevin Werbach) [hereinafter Werbach Statement] (referring to 
the many possible outcomes of combining legacy telecom regulations and Internet regula-
tions as “regulatory whack-a-mole”). 
 64 Kiser & Collins, supra note 62, at 751-52. 
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vices, preserving competition by not giving VoIP an advantage, and stabilizing 
or recouping tax revenue. However, the broader purpose of improving services 
offered to consumers, which Congress has articulated, supercedes many of the 
issues regulators are targeting for resolution. 

Other countries facing the challenge of how to regulate VoIP have ap-
proached the problem with different solutions.65 For example, the European 
Union (“the EU”) is temporarily regulating VoIP as an Internet service, al-
though this may change as consumer protection issues arise.66 In contrast, Can-
ada has temporarily chosen to regulate VoIP according to existing rules for 
telephones, which creates a heavy burden for VoIP providers.67 On a different 
level, at least twenty-seven countries, including Cuba, Egypt, Israel, South Af-
rica, Mexico, Pakistan, and Panama, have either banned VoIP or have no VoIP 
policy because their governments fear the loss of revenue from incumbent tele-
comm companies.68 The United States regulatory landscape is currently more 
analogous to the EU’s than Canada’s: VoIP is currently being regulated simi-
larly to information services, but this may change as social issues are ad-
dressed.69 The United States is not alone in struggling to balance social issues 
with the loss of POTS revenue.70 

B. The Ultimate Question of Regulating VoIP: Can Existing Regulations 
Apply? 

The question of VoIP regulation is more complicated than simply assigning 
the term “telecommunications service” or “information service” to the technol-
ogy. First, the regulatory structure of telecommunications cannot be physically 
adapted to VoIP because telecommunications regulations are based on location 
and VoIP transcends location.71 Second, should VoIP be regulated as an infor-

                                                 
 65 See, e.g., Lyall & Nester, supra note 32 (discussing how countries have dealt with 
regulating VoIP). 
 66 Id. 
 67 See id.; see also Montana, supra note 6 (describing the Canadian regulatory scheme 
requiring VoIP providers to pay into the universal service fund). 
 68 See Montana, supra note 6 (discussing the twenty-seven countries as of April 2002, 
that had either outlawed VoIP or had no VoIP policy); see also Lyall & Nester, supra note 
32; see also Amy Guthrie, VoIP Is On Hold in Mexico, WALL ST. J., Aug. 11, 2004, at B2 
(describing how VoIP is banned in Mexico because of the threat to former government te-
lephony monopoly). 
 69 See Kiser & Collins, supra note 15, at 19 (stating that VoIP is currently “not bur-
dened with the same regulatory obligations” of POTS). 
 70 See Montana, supra note 6 (describing the varying treatment of VoIP and emphasiz-
ing that many countries’ policies toward VoIP are separate from general IP policy). 
 71 Werbach Statement, supra note 63 (stating, “[t]he legacy telecom regulatory frame-
work is based on the idea of a call that originates and terminates between subscribers at 
defined locations, through a circuit established by one or more carriers. None of these con-
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mation service, important policy concerns would be neglected.72 Third, one of 
the only certainties in this debate is that change is inevitable. VoIP is still in its 
infancy and if it is regulated either as a telecommunications service or an in-
formation service, the future issues will not be adequately addressed by present 
regulations.73 

Telecomm regulations are grounded in location and duration. A call made 
through the telephone “originates and terminates” in a specified location and is 
carried by a dedicated circuit for a finite amount of time.74  VoIP, however, has 
no determinable location.75 Therefore, even if VoIP is defined as a telecommu-
nications service, none of the telecomm regulations translate to an Internet-
based technology where location is irrelevant.76  

Since VoIP cannot be physically regulated as a telecommunications service, 
then should it be defined as the only other option under the 1996 Act: an in-
formation service? If this approach is pursued, then social issues, like universal 
service and access to persons with disabilities; and security issues, like wire-
tapping and 911 access would be neglected. Where telecomm regulation has 
evolved to address and pay for these issues, information services have not. 
Therefore, if VoIP is defined as an information service, the growing technol-
ogy would become an increasing threat to important consumer interests as its 
usage grows.  

VoIP is a relatively new technology that is still in its functional infancy.77 In 
an uncertain debate, the only certainty is change.78 Encapsulating this senti-
ment, Duane Ackerman, the chairman and chief executive of BellSouth Corpo-
ration stated: “Our industry and our business is going to change more in the 
next five years than it has during the last 20 combined.”79 If VoIP does not 
presently fit into either definition as set forth by the Act, its future innovations 
certainly will not because the industry is constantly evolving.      

What remains is a futile debate: there are shortcomings under the only two 

                                                                                                                 
cepts necessarily endures in an IP world”). 
 72 See, e.g., McCullagh, supra note 1 (discussing the goal of universal service remaining 
consistent, but the technology to implement that goal is changing). 
 73 See Congressman Charles Pickering, Competitive Telecommunications: At a Fork in 
the Road, 12 COMMLAW  CONSPECTUS 1, 2 (2003) (“As evidenced by the events of the past 
seven years, change is inevitable, particularly in telecom, and advances in technology will 
constantly facilitate that change.”). 
 74 Werbach Statement, supra note 63. 
 75 Id. (stating “none of these [legacy telecom regulations] necessarily endures in an IP 
world”). 
 76 Id. 
 77 See Trope & Royalty, supra note 16, at 11. 
 78 See  Pickering, supra note 73 (“As evidenced by the events of the past seven years, 
change is inevitable, particularly in telecom, and advances in technology will constantly 
facilitate that change.”). 
 79 See Brown & Latour, supra note 2. 
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existing definitions, and these shortcomings would be exacerbated as VoIP 
changes and usage skyrockets. Besides preventing growth, “[a]pplying the full 
legacy regulatory regime to VoIP … simply to ensure that particular social 
policy objectives are met, would be a colossal case of the tail wagging the 
dog.”80 In contrast, information services regulations should not apply because 
important social objectives cannot be overlooked.81 Therefore, policymakers 
must balance these two interests and that balance cannot be struck using exist-
ing laws. FCC Commissioner Michael Copps stated that “[i]t’s incumbent on 
[the Commission] to identify good policy going forward and not just shoehorn 
VoIP into statutory terms or regulatory pigeonholes without adequate justifica-
tion. It’s no slam dunk that the old rules even apply.”82 On the contrary, it ap-
pears to be a “slam dunk” that the old rules cannot apply. The objective mov-
ing forward is formulating an effective regulatory framework allowing for in-
novation while preserving, and possibly improving, important social objec-
tives. 

The need for a new regulatory framework specific to VoIP does not take 
away from the success of the 1996 Telecommunications Act.83 The 1996 Act 
succeeded because it spurred investment, increased competition, and, ulti-
mately, benefited the consumer by providing a better, less expensive telephone 
service.84 However, the primary purpose of the 1996 Act was telecommunica-
tions, and the telecommunications rules should not apply to VoIP technology.85 
Congress must replicate the success of the 1996 Act by implementing a regula-
tory framework for VoIP that will spur investment, increase competition, and 
benefit the consumer. 

C. The Role of Courts in VoIP Regulation 

Federal guidance regarding VoIP’s regulatory posture has been wanting. In 
1998, however, the FCC issued the Stevens Report86 classifying VoIP traffic in 
                                                 
 80 Werbach Statement, supra note 63. 
 81 See, e.g., McCullagh, supra note 1 (discussing the goal of universal service remaining 
consistent, but the solutions to achieve that goal changing with the technology of VoIP). 
 82 Press Release, Federal Communications Commission, Opening Remarks of Michael 
J. Copps, FCC Voice Over Internet Protocol Forum, at http://hraunfoss.fcc.gov/e-
docs_public/attachmatch/DOC-241765A1.pdf (Dec. 1, 2003). 
 83 See Pickering, supra note 73 (“No one can deny that the 1996 Act sparked a tremen-
dous amount of investment in the telecommunications (‘telecom’) industry. Since enact-
ment, competitors have invested more than $71 billion in new telecom facilities . . .”). 
 84 See id. (describing competition as benefiting the consumer by offering more choices). 
 85 See Randolph Beard, The Financial Implications of the UNE-Platform: A Review of 
the Evidence, 12 COMMLAW CONSPECTUS 5, 5 (2003) (describing the primary purpose of the 
1996 Act  as promoting competition in the telecommunications marketplace). 
 86 In re Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC 
Rcd. 11501 (1998). 
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“three categories: computer-to-computer, computer-to-phone, and phone-to-
phone.”87 The commission found the first two classifications are “information 
services,” and the final classification is a “telecommunications service.”88 Ac-
cordingly, the minimal regulation of information services should be applied to 
computer-to-computer and computer-to-phone VoIP services, and the heavy 
regulation of telecommunications should be applied to phone-to-phone VoIP 
services.89  

The Stevens Report is currently one of the only federal guidelines for the 
treatment of VoIP and could act as a temporary regulatory framework until 
Congress acts,90 but some states and some courts have refused to follow the 
guidelines it sets forth. In Vonage Holdings Corp. v. Minnesota Public Utilities 
Commission,91 the United States District Court of Minnesota followed the 
guidance of the Stevens Report, however, the Ninth Circuit in Brand X Internet 
Services v. Federal Communications Commission92 did not. These conflicting 
rulings add to the uncertainty of VoIP regulation, rather than offering guid-
ance.  

1. Vonage Holdings Corp. v. Minnesota Public Utilities Commission 

Vonage Holdings Corp. v. Minnesota Public Utilities Commission93 high-
lights the debate raging over regulation but fails to provide a definitive solu-
tion. The case addressed whether Vonage, a VoIP service, provided a tele-
communications service or an information service under the 1996 Telecommu-
nications Act.94 The Minnesota Public Utilities Commission attempted to regu-
late Vonage like other telecommunications providers under the “quacks like a 
duck” theory,95 and requested taxes and a 911 plan.96 Vonage countered that its 

                                                 
 87 Position Paper, Level(3) Communications, Telecom Regulation and Voice Over IP 
(Feb. 16, 2004). 
 88 Id. 
 89 Id. 
 90 See id. (“[T]he Stevens Report continues to serve as a de facto regulatory framework 
for federal VoIP regulation today.”). 
 91 290 F. Supp. 2d 993, 994 (D. Minn. 2003). 
 92 345 F.3d 1120 (9th Cir. 2003), cert. granted, 543 U.S. (U.S. Dec. 3, 2004) (No. 04-
281). 
 93 290 F. Supp. 2d 993, 994 (D. Minn. 2003). 
 94 Id.; see generally Jared Weaver, Major Court Decisions, 2003, 12 COMMLAW CON-
SPECTUS 115, 117 (2004) (summarizing Vonage Holding Corp. v. Minnesota Pub. Util.’s 
Comm’n). 
 95 Vonage Holdings Corp., 290 F. Supp. 2d at 1001 (“The court acknowledges the at-
tractiveness of the MPUC’s simplistic ‘quacks like a duck’ argument, essentially holding 
that because Vonage’s customers make phone calls, Vonage’s service must be telecommu-
nications services.”). 
 96 Id. 
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product was an information service, not a telecommunications service and, 
therefore, should remain unregulated as per Congressional intent and the Ste-
vens Report.97 

In holding that Vonage provides an information service,98 the district court 
found that, “state regulation would effectively decimate Congress’s mandate 
that the Internet remain unfettered by regulation.”99 Vonage should therefore 
not be regulated by the state of Minnesota as a telecommunications service, 
pay taxes to the state, or be forced to file a 911 plan.100 However, this holding 
has a narrow scope: it only applies to a service similar to Vonage and only in 
Minnesota.101  

Vonage illustrates the ongoing debate between various levels of state and 
federal governments and the courts regarding the regulation of VoIP.102 The 
debate will continue until Congress establishes a clear framework.103 The 
Vonage court agreed with the Stevens Report and ruled consistently with Con-
gress’s intent to leave information services unregulated.104 However, the Ninth 
Circuit disagreed in Brand X Internet Services v. FCC.105 Therefore, VoIP pro-
viders will have costly and uncertain legal challenges in every state choosing 
to regulate VoIP.106 Vonage fails in providing certainty because the law it is 
interpreting cannot be applied consistently to VoIP.107 The court’s analysis is 
reasonable, but as Brand X shows, there are multiple reasonable interpretations 
for technology evolving ahead of the law.108 

                                                 
 97 Id. 
 98 See id. (“The court concludes that Vonage is an information service provider.”). 
 99 Id. 
 100 See id. (granting Vonage’s request for injunctive relief). 
 101 Vonage Holdings Corp., 290 F. Supp. 2d at 1001; see also Trope & Royalty, supra 
note 16, at 15 (describing how the circuits are split, and stating “[t]he courts, and the FCC, 
at the moment, are ‘stuck’ with applying potentially outdated definitions . . .”); see generally 
Weaver, supra note 94. 
 102 See Trope & Royalty, supra note 16, at 15 (describing the split in the federal circuits 
over how VoIP should be treated and citing Vonage). 
 103 See Kiser & Collins, supra note 62, at 748 (“[P]ending a definitive ruling from the 
FCC on the classification of VoIP services, states remain free to make their own determina-
tions regarding the level of regulation applicable to Internet telephony services.”). 
 104 See Brand X Internet Services v. FCC, 345 F.3d 1120, 1121 (9th Cir. 2003) (“Con-
gress has expressed a clear intent to leave the Internet free from undue regulation so that this 
growth and exploration may continue.”). 
 105 Id. at 1132. 
 106 See Mark Sullivan, VoIP Vendors Want Freedom, PC WORLD (July 8, 2004) at 
http://www.pcworld.com/news/article/0,aid,116828,00.asp (last visited Nov. 2, 2004) (quot-
ing CEO and cofounder of Vonage, Jeffery Citron: “We spend a lot of time and money in-
ternally dealing with the regulatory requirements for 51 different jurisdictions.”). 
 107 See Trope & Royalty, supra note 16 (describing how the circuits are split, and stating 
“the courts, and the FCC, at the moment, are ‘stuck’ with applying potentially outdated 
definitions . . .”). 
 108 Brand X Internet Services, 345 F.3d at 1120; see also Vonage Holdings Corp. v. 
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In an attempt to foster certainty among VoIP providers, the FCC declared on 
November 9, 2004 that Vonage and similar services should not be “subject to 
traditional state public utility regulation.”109 While this decision was helpful in 
momentarily sheltering VoIP providers from regulation and promoting invest-
ment, “several municipalities [plan] to impose debilitating fees on the nascent 
VoIP industry.”110 Without a comprehensive regulatory framework from Con-
gress, contradictory court decisions and toothless FCC declarations will not 
provide the VoIP industry the proper foundation for growth.  

2. Brand X Internet Services v. FCC 

Brand X Internet Services v. FCC demonstrates the courts’ role in creating 
uncertainty when clear regulation from Congress is lacking.111 Brand X sought 
to classify the cable modem platform as either a cable service, a telecommuni-
cations service or an information service.112 The case relates to the VoIP debate 
because the cable modem platform, like VoIP, fits into multiple categories and 
controversy exists regarding its regulation.113 Moreover, cable providers are 
becoming one of the major providers of VoIP through the cable modem plat-
form.114  

Brand X’s historical background is important to understand.  First, in AT&T 
v. City of Portland,115 the Ninth Circuit held that the “cable modem service did 
not qualify as a ‘cable service’ and that it contained both information service 
and telecommunication service components.”116 Not long after the Ninth Cir-

                                                                                                                 
Minnesota Pub. Util.’s Comm’n, 290 F. Supp. 2d 993, 994 (D. Minn. 2003) (“This case 
illustrates the impact of emerging technologies evolving ahead of the regulatory scheme 
intended to address them.”). 
 109 Press Release, Federal Communications Commission, FCC Finds that Vonage Not 
Subject to Patchwork of State Regulations Governing Telephone Companies, at 
http://www.fcc.gov (Nov. 9, 2004). 
 110 See Jeff Pulver, Cities Plot a New Tax Raid Against the Web, WALL ST. J., Dec. 31, 
2004, at A11. 
 111 Brand X Internet Services v. FCC, 345 F.3d 1120 (9th Cir. 2003). 
 112 AT&T Corp. v. City of Portland, 216 F.3d 871 (9th Cir. 2000). 
 113 See Brand X Internet Services, 345 F.3d at 1125 (describing Brand X as a provider of 
the cable modem platform, which provides broadband Internet access to consumers); see 
generally, Megan Wilson, Major Court Decisions, 12 COMMLAW CONSPECTUS 115, 116 
(2004) (summarizing Brand X Internet Services v. FCC) (describing how there are compo-
nents of each category). 
 114 See Cheng, supra note 34 (predicting cable companies as becoming one of the largest 
VoIP providers because the cost for cable companies is low and customers benefit by con-
solidating services). 
 115 216 F.3d 871 (9th Cir. 2000). 
 116 See Brand X Internet Services, 345 F.3d at 1125 (9th Cir. 2003). (This decision was 
for the purposes of a merger approval and distinct from later cases regarding state regula-
tion). 



2005] Voice over Internet Protocol 485 

cuit’s decision, the Eleventh Circuit and district court in the Eastern District of 
Virginia handed down contradictory rulings regarding the classification of the 
cable modem platform.117 The FCC responded to the split by issuing a Notice 
of Inquiry “to determine what regulatory treatment, if any, should be accorded 
to … the cable modem platform.”118 Based on comments from state and local 
governments and industry officials resulting from the Notice of Inquiry, the 
FCC issued a declaratory ruling and concluded that, “cable modem service … 
is properly classified as an interstate information service, not a cable ser-
vice.”119  

It is in this setting that Brand X came before the Ninth Circuit.120 In review-
ing the FCC’s interpretation of the statute, the court began by giving deference 
to the Chevron U.S.A, Inc. v. National Resources Defense Council, Inc. two-
step formula.121 The first step for the reviewing court is to look at the statute 
and “if the intent of Congress is clear, that is the end of the matter; for the 
court, as well as the agency, must give effect to the unambiguously expressed 
intent of Congress.”122 If the statute is ambiguous, “the question for the court is 
whether the agency’s answer is based on a permissible construction of the stat-
ute.”123 Therefore, a court must follow an agency’s reasonable interpretation, if 
the statute is silent or ambiguous.124  

Although the Brand X court enunciated the Chevron two-step test, it found 
that the test does not apply because the AT&T ruling is binding on the circuit.125 
If the Brand X court had applied the Chevron test, it would have been difficult 
to find the FCC’s ruling unreasonable considering the extensive Notice of In-

                                                 
 117 See Gulf Power Co. v. FCC, 208 F.3d 1263, 1277-78 (11th Cir. 2000) (holding that 
the cable modem platform included both telecommunications components and cable service 
components); MediaOne Group, Inc. v. County of Henrico, 97 F. Supp. 2d 712, 714-15 
(E.D. Vir. 2000) (holding that the FCC could not regulate pole attachments for Internet ser-
vices because they did not qualify as telecommunications services). 
 118 In re Inquiry Concerning High-Speed Access to the Internet Over Cable and Other 
Facilities, 15 F.C.C.R. 19287, 19287 (2000). 
 119 Declaratory Ruling & Notice of Proposed Rulemaking, 17 F.C.C.R. 4798, 4802 
(2002); see generally Brand X Internet Services, 345 F.3d at 1126 (discussing the events 
preceding the Brand X ruling). 
 120 See, e.g., Federal-State Joint Board on Universal Service, Report to Congress, 13 
FCC Rcd. 11501 (1998) (contradicting the Ninth Circuit’s ruling in AT&T); see also Gulf 
Power Co., 208 F.3d at 1277 (contradicting the Ninth Circuit’s ruling in AT&T); see also 
MediaOne Group, Inc., 97 F. Supp. 2d at 714-15 (contradicting the 9th Circuit’s ruling in 
AT&T). 
 121 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-
843 (1984). 
 122 Id. 
 123 Id. at 843. 
 124 Id. at 843-844. 
 125 Brand X Internet Services, 345 F.3d at 1127-1131; see generally, Wilson, supra note 
113. 
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quiry process and the state of the law regarding VoIP.126 However, the court did 
not explore the reasonableness of the FCC ruling, and instead relied exclu-
sively on the AT&T ruling that “cable broadband service was not a ‘cable ser-
vice’ but instead was part ‘telecommunications service’ and part ‘information 
service.’”127     

By following the AT&T decision and disregarding the FCC’s, the Brand X 
court increased uncertainty.128 The FCC found in the Stevens Report, “the lan-
guage and legislative history of [the Communications Act of 1996] indicate 
that the drafters … regarded telecommunications services and information ser-
vices as mutually exclusive categories.”129 Indeed, Congress intended informa-
tion services to remain unregulated, but allowed for telecommunications ser-
vice regulation.130 These categories must be mutually exclusive; otherwise, any 
regulation of an information service runs counter to Congress’s intent.131 

The Telecommunications Act of 1996 established categories of technolo-
gies, and assigned regulatory specifications addressing the needs of those cate-
gories.132 The cable broadband platform, like VoIP, has evolved beyond the 
regulatory classifications supplied by the 1996 Act.133 Brand X addresses the 
vacuum existing in current regulations: the cable modem platform is an infor-
mation service, but the need exists for some traditional telecommunication 
regulation.134 There is currently no mechanism under the 1996 Act because 
these categories are mutually exclusive. But the Brand X court attempts to cre-
ate it through reliance on the AT&T ruling.135 Consequently, the court’s inter-
pretation results in further uncertainty because the requirements of these cate-
gories can be arbitrarily imposed, and the scope of the ruling does not account 
for the diverse and evolving technology.136 Comprehensive Congressional ac-
tion is therefore necessary to end the uncertainty while addressing the issues 

                                                 
 126 See, e.g., Vonage Holdings Corp. v. Minnesota Pub. Util.’s Comm’n, 290 F. Supp. 2d 
993, 994, 998 (D. Minn. 2003) (finding the FCC’s ruling reasonable). 
 127 Brand X Internet Services, 345 F.3d at 1132. 
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 129 In re Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC 
Rcd. 11501, 11522 (1998); see also Vonage Holdings Corp., 290 F. Supp.2d at 994, 1000 
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 132 47 U.S.C §§151-615 (2000). 
 133 See Vonage Holdings Corp., 290 F. Supp. 2d at 994 (discussing VoIP as a technology 
that is evolving faster than the laws intended to regulate it). 
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technology has created.  

D. Costs of the Existing Regulatory Landscape 

1. Traditional POTS Fees and Uncertainty 

VoIP regulation has cost implications for the providers in the form of fees 
and regulatory compliance that are ultimately passed on to the consumer.137 
Currently, VoIP costs less than POTS because providers have low overhead, 
low infrastructure costs, and are not paying traditional POTS fees.138 This cost 
gap would be significantly narrowed if VoIP were regulated like POTS.139 
However, VoIP would still have a marginal price advantage because it is a 
more efficient form of transmitting voice, but the growth rate would be signifi-
cantly hindered.140  

Beyond the possible tangible cost in the form of fees, the regulatory uncer-
tainty has increased the cost of compliance for what has been described as a 
“regulatory patchwork.”141 In the absence of a unified federal directive, some 
states are arbitrarily regulating VoIP in a manner similar to POTS, requiring 
providers to direct funds to compliance instead of innovation.142 By extension, 
VoIP companies must then wage costly court battles that may only achieve 
narrow victories.143 Jeffery Citron, the CEO and co-founder of Vonage, com-
ments, “We spend a lot of time and money internally dealing with the regula-
tory requirements of 51 different jurisdictions.”144 Mr. Citron also addressed 
the other major problem with VoIP regulation, “[T]he uncertainty in the regu-
latory environment has impeded our ability to raise investment capital.”145  
Regulatory uncertainty directly impacts innovation by hampering investment, 
and, therefore decreasing the amount of available capital that can be used for 
research and development.146 Wall Street analysts are acting cautiously because 

                                                 
 137 See Sullivan, supra note 106, at 2. 
 138 See Voice Over IP: Hearing Before the Senate Commerce Committee (Feb. 24, 2004) 
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of the possibility that VoIP providers will soon have to pay fees similar to 
POTS and those fees could be retroactive.147 

2. Opportunity Costs and Foreign Competition  

Continued uncertainty precludes the consumer from taking full advantage of 
VoIP.  Ron Vidal, Senior Vice President of Level(3) Communications notes, 
“VoIP providers, and their customers, continue to live in a kind of regulatory 
no-man’s-land, with no clear direction from legislators. This regulatory uncer-
tainty, if it is prolonged, may undermine VoIP deployment in this country.”148 

A vital issue adding an element of urgency to the regulatory debate is the 
ability and ease for companies to establish VoIP services abroad.149 If a foreign 
company provides a superior product at a lower price, American consumers 
will flock to it, effectively superceding whatever regulatory authority the fed-
eral government has.150 As former FCC Chairman Michael Powell warns, “[i]f 
we do not create the proper regulatory climate in the United States, it is quite 
possible our local calls will be routed through Canada and Mexico at cheaper 
rates, rather than through Kansas or Montana. We must adopt the right policies 
to foster investment, innovation and competition.”151 Indeed, if the regulatory 
debate over taxes and fees does not shift to the best way to provide a regulatory 
environment promoting innovation, policymakers could miss a significant 
regulatory opportunity.152 The following proposed solution is aimed at ending 
the current regulatory uncertainty, promoting investment, fostering innovation, 
and accomplishing social objectives by providing a regulatory framework, 
which allows for initial growth now and includes the option of postponing 
regulation. 

IV. PROVIDE CERTAINTY AND PROMOTE INNOVATION THROUGH 
A SKELETON REGULATORY FRAMEWORK  

The costs mentioned in the previous section highlight the importance of es-

                                                                                                                 
author) [hereinafter Level(3)]. 
 147 Id. 
 148 See Sullivan, supra note 106 (quoting Ron Vidal, of Level 3 Communications, de-
scribing the uncertainty of each state treating VoIP differently and no clear direction from 
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 149 See Voice Over IP: Hearing Before the Senate Commerce Committee (Feb. 24, 2004) 
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 150 See, e.g., Cheng, supra note 34 (discussing consumer usage increasing because of low 
prices). 
 151 Voice Over IP: Hearing Before the Senate Commerce Committee (Feb. 24, 2004) 
(statement of Michael Powell). 
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tablishing a national regulatory framework that will not control, but rather em-
power industry, promote investment, accelerate innovation, and generally im-
prove how people communicate.153  

A. A Proposed Regulatory Solution 

The proposed regulations seek to match the goals set forth in the Telecom-
munications Act of 1996, while applying them to VoIP.154 Congress sought to 
provide a “pro-competitive, de-regulatory national policy framework” de-
signed to promote the “deployment of advanced telecommunications and in-
formation technologies to all Americans by opening all telecommunications 
markets to competition.”155 Indeed, these proposals will provide a regulatory 
framework promoting innovation and investment in VoIP.  

These regulations will also take into account recent developments by poli-
cymakers with regard to VoIP such as statements made by former FCC Chair-
man Michael Powell and other FCC decision makers, Senate bill S.2281 pro-
posed by Rep. John Sununu (“VoIP Regulatory Freedom Act”),156 and a letter 
written by Congressman Charles Pickering and signed by sixty-one other 
members of Congress (“Pickering letter”).157 Policymakers overwhelmingly 
agree that something has to be done addressing social issues raised by VoIP 
regulation.158 These regulations will accomplish the social objectives but will 
not overburden the VoIP industry with unnecessary regulations.159 

1. Defining VoIP   

First, VoIP must be defined as “any voice transmission utilizing the Inter-
net.” This definition should encompass its many current forms and provide 
room for possible future forms. Currently, there are hundreds of VoIP provid-
ers offering various services for free or for a fee, using the public Internet or a 
private network, and using a computer attachment, a dedicated handset, or the 

                                                 
 153 See, e.g., McCullagh, supra note 1 (discussing how new technology requires reevalu-
ation of traditional goals). 
 154 Pub. L. 104-104, 110 Stat. 56 (1996). 
 155 H.R. CONF. REP. No. 104-458, at 113 (1996). 
 156 VOIP Regulatory Freedom Act of 2004, S. 2281, 108th Cong. (2004). 
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traditional telephone for implementing the service.160 Consumers are able to 
choose from these many services as well as their connection to the Internet: 
cable, fixed wireless, satellite, or WiFi.161 Regardless of the service or the 
method of accessing the Internet, the general definition set forth above will be 
broad enough to encompass innovations and allow for the future forms of 
VoIP.     

The general definition can be further broken down into the classifications set 
forth in the Stevens Report: computer-to-computer, computer-to-phone, and 
phone-to-phone.162 Sub-categorization is necessary to effectively target phone-
to-phone telephony, which burdens the PSTN more than the other forms.163 As 
usage increases, phone companies may be overwhelmed by providers using the 
regulation to avoid access charges instead of providing an enhanced service.164 
Therefore, phone-to-phone VoIP should be regulated like a telecommunica-
tions service under the 1996 Act. Conversely, computer-to-computer and com-
puter-to-phone telephony should be separated because they maximize the effi-
ciency that Internet telephony offers while minimizing the burden to the 
PSTN.165 This sentiment reflects the Stevens Report’s reasoning, but it could 
not be accurately implemented under the 1996 Act, because the only available 
options were the all or nothing classifications of telecommunications services 
or information services.166 This framework provides the vehicle for differentiat-
ing general types of Internet telephony and regulating them accordingly. 

This proposed framework is largely consistent with the definition of VoIP 
used by the VoIP Regulatory Freedom Act.167 In fact, the VoIP Regulatory 
Freedom Act uses the same general definition encompassing a wide range of 
VoIP services and allowing room for innovations, but it immediately excludes 
phone-to-phone VoIP from the new framework.168 Instead, the proposed 
framework groups all VoIP together and then breaks them down into subcate-
gories. Both approaches treat phone-to-phone VoIP  like a telecommunications 
service, but the VoIP Regulatory Freedom Act leaves that type of VoIP sepa-
                                                 
 160 See Voice Over IP: Hearing Before the Senate Commerce Committee (Feb. 24, 2004) 
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rated under the 1996 Act.169 The proposed framework groups all VoIP forms 
and uses the subcategories of the Stevens Report to determine that phone-to-
phone VoIP should be regulated under the 1996 Act as a telecommunications 
service.170 Therefore, the VoIP Regulatory Freedom Act has provided certainty 
for two of the three VoIP categories, whereas the proposed framework pro-
vides for all three categories and accounts for future phone-to-phone VoIP 
changes.171  

2. Establishing Federal Jurisdiction 

Once VoIP has been defined, a skeleton regulatory framework must be es-
tablished using regulatory prioritization to achieve the goal of promoting inno-
vation and ending uncertainty. This framework should exercise the federal 
government’s exclusive jurisdiction over VoIP, establish a three-year morato-
rium on all access charges, taxes, and regulatory requirements for VoIP pro-
viders, and clearly state the goals of the three-year regulatory moratorium.     

The most important initial step is to end the regulatory patchwork of the 
states and declare, as sixty-two members of Congress requested in the 
Pickering letter, that the federal government and its regulatory agencies have 
exclusive jurisdiction over VoIP.172 The Pickering letter stated, “it simply 
makes no sense to impose a collage of 52 different regulatory regimes on a 
service that has an inseverable interstate (and international) component.”173 The 
VoIP Regulatory Freedom Act asserts the same federal jurisdiction and prohib-
its state regulation of VoIP.174 

The Pickering letter requests federal preemption by delegating all regulatory 
authority to the FCC,175 whereas the VoIP Regulatory Freedom Act exerts fed-
eral jurisdiction and delegates specific authority to the FCC.176 Both methods 
achieve the objective of ending the uncertainty of each state imposing different 
VoIP regulations.177 The Pickering letter advocates the FCC declaring jurisdic-
tion as a temporary measure until legislation like the VOIP Regulatory Free-
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dom Act can be enacted.178    
The FCC may declare jurisdiction as “a federal agency acting within the 

scope of its congressionally delegated authority [to] … pre-empt state regula-
tion.”179 As the Pickering letter suggests, this would be a viable, temporary op-
tion until Congress acts through a more comprehensive bill exerting federal 
jurisdiction.180 The Pickering letter views the uncertainty caused by state regu-
lation as an issue that requires immediate action.181 

Congress is granted the authority to preempt state law by the Supremacy 
Clause of Article VI of the Constitution.182 Congress has already expressed the 
intent to occupy the entire field of Internet regulation, but a bill will prevent 
ambiguity and firmly establish a comprehensive regulatory structure for 
VoIP.183 Moreover, Congress is within its authority to preempt state regulation 
because VoIP is an interstate offering.184 Indeed, Congress must assert federal 
jurisdiction to end the uncertainty of state regulation.185 

3. Developing a Skeleton Regulatory Framework Using Regulatory 
Prioritization and a Three-year Moratorium  

Upon establishment of federal jurisdiction, the framework should state that 
VoIP providers will not pay access charges, taxes, or be required to meet other 
traditional telephone regulations for a period of three years. This regulatory 
moratorium would, in effect, treat VoIP like an information service under the 
Act, but retain the ability to legislate important social interests addressed by 
telecommunications regulations after that time.186 Under the 1996 Act, there is 
only the option of one or the other; however, these proposed regulations 
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achieve the innovative landscape of information services and the social objec-
tives of telecommunications regulation.187 

The regulatory moratorium allows for development of the technology. Dur-
ing that period, policymakers can study the most effective way to achieve so-
cial goals as the medium matures and usage increases. These objectives will 
continue to be served over the three-year period and innovations could pre-
clude the need for further regulation at that time.188 Additionally, taxes and fees 
can be assessed at the end of that period, if necessary, to accurately compen-
sate for the proportional loss of revenue.189 

The one exception to the regulatory forbearance is requiring a security pro-
cedure allowing law enforcement access to wiretap VoIP calls.190 All of the 
other social objectives have intrinsic economic incentives for VoIP providers 
to supply solutions.191 Making VoIP calls accessible to law enforcement has no 
economic incentive but serves a vital role in national security and public 
safety.192      

The regulatory moratorium should also provide for last resort, or doomsday, 
provisions allowing legislation within that three-year period. These provisions 
would allow for emergency regulation in unforeseen instances where there is a 
compelling government interest regarding national security or the economy. 

4. Stating the Goals of the Moratorium 

Finally, the framework should clearly state the moratorium’s objectives and 
that these objectives may be legislated at the end of the three-year period. 
Namely, innovations and industry best practices should be targeted at resolving 
social issues that the telecomm industry was unable to achieve without a legis-
lative impetus. VoIP, given the opportunity to innovate and the direction of 
social objectives, may accomplish these goals without burdensome regula-
tion.193 In addition, this regulatory framework will foster innovation in impor-
tant social areas and may ultimately improve the quality beyond what current 
regulation was unable to achieve.194 

These proposed regulations are consistent in theory with the VoIP Regula-
                                                 
 187 Id. 
 188 See discussion infra Part IV.b. 
 189 See, e.g., McCullagh, supra note 1 (discussing mechanisms for recouping lost univer-
sal service revenue). 
 190 See discussion infra Part IV.b.iv. 
 191 See discussion infra Part IV.b.i, ii, iii. 
 192 See, e.g., McCullagh, supra note 1. 
 193 See, e.g., FCC Chairman Michael Powell, Remarks at WISPCON (Oct. 27, 2004) 
(describing Wireless Internet Service Providers supplying broadband connections to rural 
areas without subsidies) (transcript on file with the author). 
 194 See discussion infra Part IV.b.i – iii. 
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tory Freedom Act; however, there are some key differences.195 Both approaches 
agree that the federal government should assert jurisdiction through a regula-
tory framework.196 Both approaches also agree that VoIP services should not be 
subject to telecom taxes or access charges.197 However, the VoIP Regulatory 
Freedom Act only provides industry with 180 days to provide a 911 emergency 
services solution and a plan for VoIP providers to pay into universal service.198 
As explained below, the VoIP industry has the potential to provide solutions to 
social issues, but some innovations may take longer than 180 days.  

B. Application of the Proposed Regulatory Solution to Important Social Issues 

1. Universal Service 

Universal service is a government initiative that has been in existence al-
most as long as the telephone itself.199 Universal Service proposes to give all 
Americans phone access, and it particularly targets rural areas and urban 
poor.200 The general model is that all telephone users, especially those in 
densely populated areas, pay a fee that goes into a fund for rural expansion and 
maintenance or urban subsidies.201 All telecom providers are required to con-
tribute a certain percentage of income that is adjusted quarterly based on uni-
versal service needs, but VoIP providers do not pay into the universal service 
fund.202 

In rural areas, providing and maintaining POTS infrastructure is expensive 
on a per capita basis when compared to cities and suburbs with higher popula-
tions.203 Therefore, the universal service fund grants incentives to phone com-
panies for expanding infrastructure to the rural population.204 In urban areas, 
universal service funds are given to residents who have access to the infra-

                                                 
 195 VOIP Regulatory Freedom Act of 2004, S. 2281, 108th Cong. (2004). 
 196 Id. 
 197 Id. 
 198 Id. 
 199 See Kiser & Collins, supra note 62, at 761. 
 200 Id. 
 201 Id. 
 202 See id. at 761-62; see also Brian Blackstone, Telecom Union Urges FCC Caution On 
Internet Telephony, WALL ST. J., at http://online.wsj.com/article_print/0,,BT_CO_200-
41029_009197,00.html (Oct. 29, 2004) (discussing the Communications Workers of Amer-
ica union requesting that the FCC require VoIP providers make contributions to the univer-
sal service fund). 
 203 See id. (describing universal service as supporting telecommunications service in 
“high-cost, rural areas”). 
 204 See Kiser & Collins, supra note 62, at 761. 
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structure but cannot afford the service.205  
VoIP providers and users do not currently pay into the universal service 

fund despite the existing need.206 As the number of VoIP users increase, the 
available funds available for universal service decrease.207 The fear is that, if 
gone unchecked, access for the rural population and the urban poor will de-
crease.208 However, this fear is unfounded because, despite the increasing rate 
of VoIP usage, it amounts to a relatively small three percent of total phone 
use.209 Universal service should not be critically affected for some time under 
existing usage.  

While universal service is effective, some criticize it as bulky: a lot of 
money is being charged to consumers that could be applied more effectively.210 
The advent of VoIP should be seen as a positive for universal service. VoIP 
could be the impetus for streamlining universal service, and thus lowering the 
fee charged to consumers, while simultaneously improving a service available 
to all Americans. Universal service’s important goal can be accomplished 
without its service fund contributions burdening VoIP for a period of three 
years. If the industry creates solutions, then the need for contributions will be 
lessened. If solutions cannot be provided, the current system will sustain uni-
versal service, and VoIP providers may be forced to contribute at that time.211 

If a regulatory framework were in place shielding VoIP users from paying 
universal service charges for three years, the current system would not fail. 
Rural infrastructure and access to urban poor could still be accomplished de-
spite steadily increasing VoIP usage. The result of regulatory certainty is in-
creasing investment in service providers allowing for further research and de-
velopment. These innovations could improve universal service for both the 
rural population and the urban poor. Indeed, plans currently exist to blanket 
                                                 
 205 See id. 
 206 See id. at 761-62; see also Blackstone, supra note 202 (stating that VoIP providers 
are not required to pay into the universal service fund). 
 207 See Kiser & Collins, supra note 62, at 762. 
 208 See Blackstone, supra note 202 (discussing the Communications Workers of America 
fear that VoIP providers not paying into the universal service fund could result in rate in-
creases for rural and low-income consumers). 
 209 See Pipes, supra at note 4 (discussing that VoIP use is less than 3% of connections, 
but that usage is growing). 
 210 See Kiser & Collins, supra note 62, at 762. 
 211 Cf. McCullagh, supra note 1 (proposing two plans for recouping universal service 
revenue as VoIP usage increases: first, customers using higher speed connections pay a 
higher fee than those with a dial-up connection, and, second, consumers pay a for obtaining 
a phone number). These proposals would replace the lost revenue into the universal service 
fund, but there is no value added to consumers because POTS fees are being replaced with 
VoIP fees. A three-year moratorium allows VoIP providers to decrease the need for univer-
sal service and, therefore, decrease the burden on consumers. The goal of universal service 
will be sustained during that period, and, if VoIP providers are unable to decrease the bur-
den on universal service, fees can be imposed at that time. 
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cites such as Philadelphia and San Francisco with Wi-Fi access.212 Part of these 
initiatives in other cities will be to provide low-income citizens with low-cost 
Wi-Fi enabled phones.213 As for the rural population, innovations such as VoIP 
satellite technology or broadband over fixed wireless may provide solutions.214  

When asked if the same universal service assumptions make sense for VoIP, 
Robert Peppers, chief of Policy Development for the FCC replied, “In a world 
where your local calling area is the United States, I don’t think so.”215 Just as 
the idea of local and long distance has changed with VoIP, so has the idea of 
rural and urban. What has remained constant is the need for universal service. 
Mr. Pepper stated that “we have to find new mechanisms to support the goal. 
The goal does not change. We want affordable phone service for everybody.”216 
Industry may provide mechanisms to support the goal of universal service 
through technological developments that will decrease the burden on consum-
ers.217   

The economics of rural expansion has changed with VoIP. For POTS pro-
viders, the cost of rural expansion outweighs the benefit without governmental 
incentives because the service only goes to a small population spread through-
out wide areas in comparison to more densely populated areas.218 Taken collec-
tively, however, the rural market is a huge, untapped resource. The VoIP pro-
vider that brings a better service to the rural market will not need governmental 
incentives because the potential profit is enormous.219 For VoIP providers, a 
lower cost of expansion to rural areas would reduce the burden of contributing 

                                                 
 212 See David Caruso, Philly Considers Wireless Internet for All, ASSOCIATED PRESS, 
September 1, 2004 (on file with the author) (describing Philadelphia’s plan to blanket the 
city with free Wi-Fi and New York’s plan to do the same plus provide low cost phones to 
low-income residents); see also Reuters, San Francisco Aims for Free Citywide WiFi (Oct. 
22, 2004), at http://www.cnn.com/2004/TECH/internet/10/22/san.francisco.reut/index.html 
(last visited Nov. 4, 2004) (discussing the plans of San Francisco to provide free Wi-Fi ac-
cess for the entire city so that all residents have access to  a broadband connection). 
 213 See Caruso, supra note 212. Philadelphia, following the lead of other cities and uni-
versities, is considering spending about $10 million to blanket 135 square miles with WiFi 
and offering it to their citizens as a public service. Id. New York is exploring a similar deal 
whereby an equipment provider would make cheaper phones available to residents of 
neighborhoods where less than 5% of residents have home phones. Id. 
 214 See, e.g., McCullagh, supra note 1. 
 215 Id. 
 216 Id. 
 217 See Kiser & Collins, supra note 15, at 22-23 (citing over 7% of telecomm revenue 
goes to universal service fund). 
 218 See FCC Chairman Michael Powell, Remarks at WISPCON (Oct. 27, 2004) (tran-
script on file with the author) (addressing a convention of Wireless Internet Service Provid-
ers (WISPs): applauding WISPs for providing broadband in rural communities where no 
access was possible before and noting that the cost to providers is low). 
 219 See id. 
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to the universal service fund.220 
As Robert Pepper stated, “Wireless ISPs – WISPs – are … providing broad-

band service in urban and also rural areas without subsidy. They are being de-
ployed very rapidly and at a low cost. They break even with relatively low 
penetration rates. They can operate on mountaintops. They can operate in inner 
cities and neighborhoods.”221 VoIP may potentially achieve the important goal 
of universal service through technological innovations and the collective eco-
nomic impetus of the rural market.222  

After the three-year moratorium, VoIP providers will probably have to pay 
into universal service because industry developments will not solve all of the 
issues.  The need for universal service will still exist, and POTS funds will 
decrease as VoIP usage increases.223 However, the burden on consumers will be 
decreased and the potential benefit far outweighs the potential downside.224 In 
the worst-case scenario, universal service will continue to use POTS funds for 
three years and VoIP providers will contribute after the end of that time. VoIP 
innovations have already increased universal service without fees and more 
innovations are forthcoming.225 The three-year moratorium proposal simply 
extends, for a finite period of time, a policy that is already in place.226 It pro-
vides certainty and incentives for VoIP providers to establish solutions for uni-
versal service.     

For the rural population, this innovation is not simply a matter of saving the 
average consumer money but improving education, the standard of living, and 
possibly saving lives.227 With access to VoIP and other broadband-enabled ser-
vices, students and teachers will have access to expanded information, every-
one would be able to communicate and transact business at the same speed 
available in urban areas, and doctors can access the resources of well-funded 

                                                 
 220 See, e.g., McCullagh, supra note 1. 
 221 Id. 
 222 See id. 
 223 See generally id. (discussing how the goal of universal service will always exist, but 
the means for achieving that goal will change with the technology). 
 224 See FCC Chairman Michael Powell, Remarks at WISPCON (Oct. 27, 2004) (tran-
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 225 See McCullagh, supra note 1 (discussing WISPs bringing broadband service to rural 
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urban hospitals and doctors.228 Since there are certain capabilities not currently 
offered to rural customers, the goal of universal access has not yet been 
achieved, even though Americans enjoy better access than other countries.229 
Universal access can only be accomplished when people in rural areas have 
access to the same technologies as those in other areas.  

Burdening the VoIP industry at a time when it is poised to provide solutions 
for universal service only hurts consumers. Instead, policymakers should allow 
a three-year moratorium on universal service contributions so that VoIP can 
accomplish the goal of improving universal service while reducing consumer 
cost.  

2. Access to Persons with Disabilities 

Like universal service, ensuring access to persons with disabilities is a criti-
cal issue regarding VoIP regulation.230 Currently, §255 of the Communications 
Act mandates that POTS providers to make their service accessible to persons 
with disabilities.231 A debate has ensued as to whether this applies to VoIP pro-
viders under a broad interpretation of telecommunications providers.232 VoIP 
providers may fit into this category and an eventual mandate of this type of 
compliance may be necessary.233 However, requiring VoIP providers to meet 
current standards could prevent innovation in other areas.234 VoIP has the po-
tential to improve upon current, mandated standards for accessibility by pro-
viding a better alternative for persons with disabilities.235  

While current access from POTS is sufficient, it could be improved with 
VoIP innovations.236 For instance, videophones are a useful tool for many, but 
they are only available to businesses and residential consumers that can afford 

                                                 
 228 See id. 
 229 See Amy Guthrie, VoIP Is On Hold in Mexico, WALL ST. J., Aug. 11, 2004, at B2 
(discussing the fact that only one in six Mexican residents have access to a telephone). 
 230 See Kiser & Collins, supra note 15, at 30-31 (discussing the actions of the FCC and 
industry in addressing the issue of access to persons with disabilities). 
 231 47 U.S.C. §255(c) (2000). 
 232 See Kiser & Collins, supra note 15, at 30-31 (discussing the debate over whether 
VoIP is required to meet access to persons with disabilities standards under the Act, if tele-
communications providers are interpreted broadly). 
 233 See id. at 31 (describing action taken by the industry, but stating that regulations 
could be required in the future if industry cannot meet goal of access to persons with dis-
abilities). 
 234 See id. (describing the FCC’s choice not to regulate this area since the industry is 
taking steps to address it). 
 235 See id. (discussing the option that the FCC can always mandate access to persons 
with disabilities needs that industry does not address). 
 236 See id. (discussing industry’s role in achieving solutions and the government’s role in 
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them. However, the technology needs improvement and access depends on 
others having the same video technology which is very costly.237 With the 
widespread adoption of VoIP and innovations, persons with disabilities could 
have affordable access to videophone technology drastically improving their 
ability to communicate.238 Moreover, voice transmissions could be translated 
into e-mail and read instead of heard.239 

Telephone technology has been slow to evolve and meet these needs without 
the motivation of regulations. On the other hand, the VoIP industry has been 
quick to try and address that problem not only out of societal concern, but also 
because the services being developed will have widespread consumer appeal.240 
The FCC has already promised to address those areas that industry does not 
solve by innovation.241  

If VoIP providers are not forced to meet current accessibility standards, per-
sons with disabilities will continue to have access via existing telephones, and 
there is a potential that access will be markedly improved.242 VoIP industry 
leaders and the FCC are dedicated to ensuring accessibility.243 By clearly stat-
ing that one goal behind a three-year moratorium is accessibility, VoIP provid-
ers will work to achieve this for both social and economic reasons. If innova-
tions do not provide solutions within three years, regulators can apply the addi-
tional framework of requirements. 

3. 911 Emergency Services 

Another important issue regarding the regulation of VoIP is 911 emergency 
services. This issue is two-fold. First, VoIP users may not be able to place an 
emergency call in power outages. Second, 911 operators may not be able to 
locate the caller in the same manner now available through POTS.244  

The electricity that POTS lines carry, allowing calls to be made even in 
power outages, is not generally available from VoIP providers.245 Therefore, 

                                                 
 237 See Marlon A. Walker & Almar Latour, The Videophone Goes Mass Market, WALL 
ST. J., Aug. 24, 2004, at D1 (discussing “Videocalling” becoming mainstream). 
 238 See id. 
 239 See id. (describing the variety of functions available under VoIP phones). 
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 244 See id. at 40-41. 
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service outages occur when the power goes out.246 However, in some states, 
cable VoIP providers supply a backup power source for users.247 As usage in-
creases, all VoIP providers will have to supply similar solutions.248  

Despite VoIP’s power outage issue, data systems like VoIP can be beneficial 
in emergencies because they use capacity efficiently and the Internet Protocol 
bypasses damaged switches.249 Data systems were the only functioning devices 
during the September 11th attacks.250 Before the World Trade Center collapsed, 
service was lost because the POTS switching station went down.251 Cellular 
service was also inoperable because capacity was exceeded.252 Data systems 
were operable, even during extraordinary periods of usage, because the capac-
ity was used more efficiently than the voice systems of POTS and cellular.253 
As the VoIP industry works to address power outage problems, the service is 
valuable in other situations where efficient use of capacity is crucial.         

A more urgent issue than power outages that policymakers and VoIP pro-
viders are addressing is the ability of 911 emergency services to locate a VoIP 
caller.254  VoIP users are able to dial 911 and convey their location in the case 
of an emergency.255 If the person is unable to communicate, however, the op-
erator may not have the ability to locate the caller or determine a call back 
number because of VoIP’s ubiquitous nature.256 The benefit of the Internet hav-

                                                 
 246 See id. 
 247 See id. at 40. 
 248 See id. at 25 (describing VoIP outages as an issue that becomes increasingly impor-
tant as VoIP becomes a substitute for POTS); see also Jesse Drucker, Wi-Fi + VOIP = 
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 252 See 9/11 REPORT, supra note 249. 
 253 See id. 
 254 See Kiser & Collins, supra note 62, at 772 (describing the FCC acknowledging the 
technical difficulties in obtaining a call back number and locating the caller). 
 255 See id. at 771 (describing the availability since 2001 for VoIP users to access 911 
emergency services). 
 256 See id. at 771-772. 
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ing no location and lowering long distance bills also acts as a burden to emer-
gency services in locating callers. For instance, a man from Texas with a Cali-
fornia area code may be using his phone in Maine. That is a benefit for con-
sumers because long distance bills are lowered and the same number may be 
used anywhere with a broadband connection, but the 911 services may be un-
able to locate that consumer in an appropriate amount of time if he is not using 
the service from the address where the service is registered.  

The states have traditionally regulated access to emergency services by re-
quiring all POTS carriers to make 911 available to its users.257 However, this is 
a national issue because VoIP has no quantifiable boarders like POTS.  In or-
der to ensure access to emergency service for all users, federal regulators must 
ensure that systems will be in place. Currently, without federal action, different 
states are taking different approaches. The regulatory framework proposed in 
this Comment will assert federal jurisdiction, allow VoIP providers a period of 
three years to create solutions, and give regulators the ability to set a national 
standard for VoIP emergency services after three years.  

One motivating factor that no amount of regulation could encourage is the 
liability of VoIP providers.258 As strong as the state and national interest is for 
keeping consumers safe, VoIP providers want to shield themselves from liabil-
ity in the event that a user is unable to connect to 911 or be located.259  

Disclaiming 911 service, as most providers currently do, is a start, but it is 
unlikely to prevent liability.260 Presently, many providers are offering a niche 
service that is used in conjunction with POTS or cellular; however, if VoIP is 
offered as a seamless substitute for POTS or cellular, the likelihood of liability 
is increased.261 Therefore, providers are developing solutions protecting users 
and themselves from liability. 

Vonage is an example of industry innovating solutions to the 911 issue.262 
Until October 2004, a Vonage telephone number was not associated with that 
customer’s physical location, and Vonage was incapable of determining a 
user’s precise geographic location.263 As a result, Vonage requires its users to 
register their location before dialing 911.264 This is an improvement, but this 
approach can be flawed if the caller’s location at the time of the call differs 
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from the registered location. 
In October 2004, Vonage successfully completed a test run in Rhode Island 

that allows emergency services to pinpoint a caller’s location as well as deter-
mine a callback number.265 Vonage accomplished this by dedicating a server 
that treats 911 calls differently from all other calls.266 This server is able to 
communicate with a special router from Rhode Island emergency services to 
establish a caller’s location and callback number just like a caller using 
POTS.267 Vonage plans on rolling out this service to more markets soon, but it 
does require the cooperation of the state and local authorities.268 Therefore, 
while the federal government should be the main regulator across markets for 
consistency, achieving adequate 911 service requires state involvement.269 

If providers continue to offer VoIP as a secondary service until a resolution 
can be reached, liability will be lessened.270 Effectively regulating emergency 
services calls for tabling this issue for a short period of time while allowing for 
providers to innovate solutions like Vonage. However, this must be a stated 
goal of the regulatory forbearance with the implication that failure to provide 
emergency services after that period of time will result in federal regulation.  

It is likely that this issue will be addressed at the federal level because the 
FCC considers VoIP an interstate service.271 Additionally, having one consis-
tent standard for 911 emergency services that all VoIP providers and states 
must follow will prevent the uncertainty of each state providing a different so-
lution.272 The federal government must work together with state governments 
because the states, after all, provide the first responders who are at the core of 
emergency services.273 

Also in development are dual mode phones that have both cellular and VoIP 
capabilities.274 The VoIP function is used when Wi-Fi is available in a city, 
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campus, or business, and the cellular function is used at all other times.275 Dual 
mode phones could solve the 911 issue because a user dialing 911 could be 
automatically switched to the cellular service which already has the capability 
of locating the caller. This technology is already under development and is 
another example of VoIP providers innovating solutions.276  

In addition to providing the existing level of 911 service, VoIP can poten-
tially improve emergency services. Currently, 911 operators rely solely on 
voice communications via POTS, but VoIP could provide emergency person-
nel with additional data transmissions such as video of the scene or vitals of 
the injured person. This would enable them to better assess the situation. Vid-
eophones are already available that would provide first responders with more 
information regarding the scene of the emergency and allow them to prepare 
more adequately.277 Peripheral equipment could be invented that measures vi-
tals of the person in the emergency and transmit that data to emergency per-
sonnel. Therefore, while there may be issues with 911 in VoIP’s current state, 
the evolution of the technology could improve how emergency services are 
administered. 

Emergency services are an issue that providers are moving quickly to fix, 
but regulators need to be mindful of it because there is certainly a vital state 
and federal interest in consumers having the ability to access emergency ser-
vices. If regulators allow VoIP providers time for innovation, users will soon 
have the same level of service that is currently available under 911, and the 
possibility for enhanced applications that could save lives.  

4. Access to Law Enforcement and CALEA 

One of the largest questions surrounding the regulation of VoIP is whether 
or not the service must meet the standards of the Communications Assistance 
for Law Enforcement Act (CALEA).278 Congress passed CALEA in 1994 to 
make POTS more accessible to law enforcement agencies in carrying out 
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court-ordered wiretaps.279 Robert Pepper, chief of FCC Policy Development, 
stated, “the intent of CALEA, back when Congress passed it, was to essentially 
enlist the traditional carriers to make it technically easier to get information 
that law enforcement needs when it has a court order to do so.”280 Whether 
CALEA should apply to VoIP services is being addressed by policymakers. 
The goal of fighting crime and preventing terrorism is certainly still present, 
but policymakers must decide if CALEA is the proper form of regulation, or 
alternatively new regulations that accomplish the same goal.  

Many privacy advocates, especially those who are generally uneasy about 
wiretapping, believe VoIP should not be required to meet CALEA because the 
risk exists for law enforcement to intercept data packets from individuals who 
are not subject to a court order.281 Conversely, the Justice Department, FBI, and 
DEA have argued that VoIP should fall under CALEA to prevent criminals 
and terrorists from bypassing the wiretapping of POTS.282  

Former FCC chairman Michael Powell stated that the goal of the FCC is “to 
ensure that law enforcement agencies have all of the electronic surveillance 
capabilities that CALEA authorizes to combat crime and terrorism.”283 He also 
warned that over regulation in this area could prevent innovation.284 The FCC, 
attempting to balance security and industry growth, has taken the position that 
VoIP services that touch the publicly switched telephone network are subject 
to CALEA, while service that do not touch this network, also known as peer-
to-peer services, are not subject to CALEA.285 Other than peer-to-peer VoIP, 
the FCC did not think that CALEA applied under the statutory definition.286 
This issue is still open for debate, however, and may change with future action 
from Congress or the FCC.287 Robert Pepper believes that the burden is on law 
                                                 
 279 Elizabeth Price, FCC Nears Ruling On Net Phone Taps, WALL ST. J., Aug. 5, 2004, at 
D3. 
 280 McCullagh, supra note 1. The issue is not whether or not law enforcement can wire-
tap, but how easily the information they need is accessible. 
 281 US FCC Seeks Wiretap Access To Calls Via Internet, DOW JONES  NEWSWIRE, Aug. 4, 
2004 [hereinafter DOW JONES  NEWSWIRE]; see also Letter from ACLU to the Senate Com-
merce, Science and Transportation Committee (July 21, 2004) (on file with the author). 
 282 Price, supra note 279. 
 283 See generally id.; see also DOW JONES  NEWSWIRE, supra note 281. Chairman Powell 
did not say that CALEA should be applied, only that the tools available under CALEA 
should be provided to law enforcement.  Id.  The regulatory framework in this article sup-
ports the need for CALEA-type legislation that will begin to assist law enforcement imme-
diately.  
 284 See DOW JONES NEWSWIRE, supra note 282; see also Letter from ACLU to the Senate 
Commerce, Science and Transportation Committee (July 21, 2004) (on file with the author). 
 285 See McCullagh, supra note 1 (summarizing the current state of CALEA and its role 
moving forward, Robert Pepper stated, “the voice over IP services that do not touch the 
[public phone network] . . . are not subject to CALEA.”). 
 286 Id. 
 287 Id. 
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enforcement to make all peer-to-peer services and activities fit under 
CALEA.288 He added, “just because these things are not subject to CALEA, it 
doesn’t mean that law enforcement is not capable of getting access under court 
order to information that they need.”  

Law enforcement agencies have the ability to wiretap the Internet and have 
been able to do so for over ten years.289 However, CALEA, or similar legisla-
tion, would make wiretapping faster, easier, and less costly for law enforce-
ment. As Mr. Pepper stated, “clearly, the law enforcement community believes 
that it is not sufficient to be able to do what they need to do for very legitimate 
law enforcement purposes.”290  

Everyone, including government agencies such as the FCC, agrees that pre-
venting terrorism and other crimes is crucial. Wiretapping is one weapon in the 
law enforcement arsenal to achieve this goal.291 The balance between burdening 
VoIP providers and preventing terrorism is made more complicated because 
wiretapping VoIP services is a difficult technical matter.292 CALEA may not be 
the most efficient method for achieving that balance, and Robert Pepper and 
others agree that CALEA should not apply to all VoIP services.293 Until Con-
gress acts, however, CALEA is the only regulatory option under existing laws 
for assisting law enforcement. 

As previously discussed in the proposed regulatory solutions, wiretapping is 
the only issue which is not granted a three-year regulatory moratorium. Wire-
tapping presents many different problems than universal service, access to per-
sons with disabilities, and 911 emergency services. First, some VoIP services 
are already subject to CALEA provisions.294 Continuing this requirement or 

                                                 
 288 Id. 
 289 See id. (describing that law enforcement has been able to conduct Internet wiretaps 
for at least 10 years). 
 290 See McCullagh, supra note 1. 
 291 See id. 
 292 See id. 

[A]ll the commissioners and I think most people agree that in today’s world, there is a 
legitimate role for law enforcement to catch the bad guys …What is complicated when 
you move into the voice over IP world is that the ability to achieve that goal appre-
hending terrorists is more difficult and complicated as a technical matter. And there-
fore, the question is how you implement the goal without overwhelming the system, or 
how you do it in a way that is not counterproductive—and that is hard, technically. 

Id. 
 293 See id. 

I think it would be difficult to conclude that peer-to-peer VoIP services are subject to 
CALEA. If they are, they you would also, I believe, be bringing in things like Xbox 
Live and Yahoo’s instant messaging with voice. There are lots of peer-to-peer commu-
nications like services, IM and games that in fact today are not subject to CALEA. Per-
sonally, I don’t think it makes sense to apply CALEA. 

Id. 
 294 See Kiser & Collins, supra note 15, at 32 (discussing that VoIP services used to pro-
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expanding the VoIP providers subject to provisions similar to CALEA would 
not place an unreasonable burden on the industry considering the vital goal of 
national security.295 Second, there is no economic impetus for VoIP providers 
to meet these standards as there are in advancing the other social goals. While 
products and services developed to meet the needs of universal service, access 
to persons with disabilities, or 911 emergency services will attract customers 
and increase revenue, meeting wiretapping standards only assists law enforce-
ment and burdens VoIP providers.296 Therefore, there must be a regulatory mo-
tivation to achieve proper access to law enforcement. Finally, the political cli-
mate affects CALEA regulation because of terrorism’s prominence as a politi-
cal issue.297 The September 11th attacks have brought terrorism to the forefront 
of political debates and policy decisions.298 Policymakers would be remiss to 
enact legislation that does not provide law enforcement with every tool neces-
sary to prevent future terrorist attacks.299 For all of these reasons, any compre-
hensive regulation must require an immediate solution to wiretapping either in 
the form of adapting CALEA to VoIP or achieving adequate access by another 
means similar to CALEA. 

To the chagrin of many law enforcement agencies, no VoIP services cur-
rently meet CALEA standards.300 Meeting CALEA standards may play an im-
portant enough role in fighting terrorism that it may need to be mandated along 
with the regulatory framework. This may temporarily detract from some inno-
vation, but it also may prevent future terrorist attacks. CALEA is very effective 
at regulating POTS, but policymakers seem to be advocating an alternative that 
allows similar access, but is more targeted at the technology of VoIP.301  Law 

                                                                                                                 
vide both telecommunications services and information services are subject to CALEA). 
 295 See id. at 32-33 (describing voluntary efforts providers are making, and the general 
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 297 See id. at 33 (stating that it will be difficult to convince policymakers not to apply 
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 298 Id. (describing the September 11th attacks as an important consideration for how 
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sonally, I don’t think it makes sense to apply CALEA. 



2005] Voice over Internet Protocol 507 

enforcement agencies must work together with Congress and VoIP providers 
to provide a solution that ensures VoIP services will be accessible to law en-
forcement while not over burdening VoIP providers.   

V. CONCLUSION 

VoIP is a technology with the potential to revolutionize communications in 
the same manner the automobile revolutionized transportation.302 Entrepreneu-
rial companies are realizing the opportunities of the technology and offering it 
to a growing number of consumers.303 However, the true potential of VoIP is 
much more than simply placing an inexpensive call.304 VoIP, if regulated prop-
erly and allowed to grow, can improve important social objectives while de-
creasing the economic burden on consumers.  

Regulators are at a fork in the road for VoIP regulation. One path applies all 
of the burdensome telecomm regulations immediately. The other path allows 
the technology to mature before imposing regulations.305 Indeed, telecom fees 
such as universal service could be applied to VoIP, but there is no net gain to 
consumers. Moreover, companies are currently providing VoIP in rural areas 
without universal service subsidies; therefore, these providers are decreasing 
the total burden on the universal service fund.  In addition to saving consumers 
money, these companies are providing a vital service to hospitals, schools, and 
residents. As previously evidenced in this Comment, VoIP providers have an 
economic interest in supplying solutions to issues such as emergency 911 ser-
vice, universal service, and access to persons with disabilities.  

Although the potential for VoIP is extraordinary, the technology requires 
some protection from regulators. Currently, the uncertain regulatory landscape 
is hampering innovation. Every dollar that is spent complying with the arbi-
trary regulations of each state is a dollar that cannot be spent improving the 
product or lowering the cost to consumers.306 In addition, investors are weary 
of VoIP and raising investment capital is difficult. Therefore, Congress must 
aggressively act by asserting federal jurisdiction and providing a regulatory 
framework similar to the one proposed in this Comment.307 

The proposed regulatory framework provides certainty by extending the 
regulation of VoIP as an information service for three years. VoIP providers 
will have clearly stated objectives that must be met within that time period. 
                                                                                                                 
Id. 
 302 See Brown & Latour, supra note 2. 
 303 See discussion supra Part II. 
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 307 See discussion supra Part IV.A. 
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After three years, the social objectives of telecomm regulation that are not re-
solved by VoIP innovation can be mandated. Ultimately, consumers will bene-
fit from having a superior technology at a lower cost. 

 


