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I. INTRODUCTION

While the expansion of the Internet has been a boon to subscribers of digital
audio services, the Recording Industry Association of America (“RIAA”) has
remained extremely occupied with affirmative litigation against consumers of
illegal or “pirated” music in an attempt to stem the losses of flagging recording
sales.' The introduction of digital audio recording in the late 1980s spawned a
whole new arena for digital recording and playback technology.” Today’s tech-
nologies provide consumers with the means and opportunities to record, re-
ceive, copy, and distribute audio segments of original recordings without the
readily apparent loss of quality previously experienced through analog re-
cording devices.’ A corresponding increase in piracy accompanied the increase
in digital audio use as technology enabled the production and distribution of
exact copies of commercially prepared works without licensed copyrights or

T I.D. Candidate, May 2007, The Catholic University of America, Columbus School of
Law. I would like to thank Carly Didden for her helpful guidance and insight into the world
of copyright. I would also like to thank my family and friends for putting up with me during
the writing and editorial process. All errors are my own.

I Press Release, Recording Indus. Ass’n of Am., RIAA Brings New Round of Lawsuits
Against 751 Online Music Thieves (Dec. 15, 2005),
http://www.riaa.com/news/newsletter/121505.asp; see Steve Knopper, RIAA’s Christmas
Crackdown, ROLLING STONE, Jan. 22, 2004, at 22. Knopper details the RIAA’s efforts to
combat serial copyright infringement resulting from online copying and unauthorized Inter-
net distribution of protected digital content. See also John C. Dvorak, The New Music
Download Battle, PC MAG., Oct. 18, 2005, at 53.

2 See Recording Industry Association of America, History of Recordings,
http://www.riaa.com/issues/audio/history.asp#digital (last visited Mar. 3, 2006).

3 Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., 180 F.3d 1072, 1073
(9th Cir. 1999) (highlighting litigation by the recording industry to combat digital piracy
stemming from digital audio technological innovation).
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authorization.*

Among these technological innovations are what news outlets and technol-
ogy observers are heralding as the latest advance in digital audio (and video)
content delivery—podcasting.” According to research conducted by the Pew
Internet and Life Project in April 2005, more than 22 million American adults
own portable digital audio players and 29% of them have downloaded pod-
casts—totaling more than 6 million Americans.’ This technology is so perva-
sive that the editors of the New Oxford American Dictionary named “podcast”
its “Word of the Year for 2005.””

This Comment examines the increasing popularity of podcasting and the
growing implications of podcasting violations of U.S. copyright law through
the unauthorized reproduction and transmission of copyright-protected works.
Part II provides an overview of podcasting, how it works, and a general look at
the creators and subscribers of this new medium. Part III examines the prior
law affecting podcasting, charting the evolution of U.S. copyright law from the
Copyright Act of 1976 through the Digital Millennium Copyright Act of 1998,
and looks at how developments in digital audio technologies have forced revi-
sions to today’s copyright laws. Part III also addresses statutory licensing leg-
islation established through more recent legislation and explains how the tech-
nical distinctions of podcasting disqualifies it from the regimes developed for
other digital audio media delivery mechanisms. Parts IV and V discuss the
other types of licenses and rights implicated, along with the current players in
licensing today, such as performing rights organizations and mechanical rights
licensing agencies, like the Harry Fox Agency. In addition, these sections dis-
cuss the archaic framework a podcast creator (“podcaster”) must follow to
avoid copyright infringement in his or her podcasts. Part VI highlights the dif-
ficulties of granting podcasts a blanket licensing exemption through the “fair
use doctrine” because of the array of content available in existing podcasts.
This Comment concludes in Part VII by highlighting the necessity for congres-
sional action and calls for a statutory revision or amendment to existing copy-
right regimes to expand current blanket-licensing schemes to include podcasts.

4 Id

5 See generally Laura Gordon-Murnane, Saying “I Do” to Podcasting, SEARCHER, June
2005, at 44; Jan Norman, Podcasting Sprout in Cyberspace, ORANGE COUNTY REG., Jan. 29,
2005, at B1.

6 Memorandum on Podcasting from Lee Rainie, Project Director, Pew Internet and Life
Project, and Mary  Madden, Research  Specialist (Apr. 3,  2005),
http://www.pewinternet.org/PPF/r/154/report_display.asp.

7 “Podcast” Is the Word of the Year, YAHOO! FINANCE (Dec. 5, 2005),
http://prnewswire.com/cgi-bin/stories.pl? ACCT=104&STORY=/www/story/12-05-
2005/0004228195&EDATE=. “Podcast” will be added in the next online update to the dic-
tionary in 2006. It will be defined as “a digital recording of a radio broadcast or similar pro-
gram, made available on the Internet for downloading to a personal audio player.” Id.
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It also discusses two elements Congress must take into account: digital rights
management systems and the rise of less restrictive licensing options. Both
have the potential to mitigate copyright infringement resulting from the incor-
poration of unauthorized protected content into podcasts.

II. AN OVERVIEW OF PODCASTING

Described as “TiVo for radio,” podcasting is a digital audio file, usually in
mp3 format,’ that can be downloaded to a subscriber’s personal computer for
the subscriber’s on-demand listening.' Podcasting, a combination of iPod' and
broadcasting, is something of a misnomer since any digital audio player can be
used.” After downloading, podcasts can be played on any computer equipped
with speakers and supporting software or transferred to a digital audio player
for “portable listening.”" The result allows consumers to listen to refreshable
audio content on their computers or portable devices instead of limiting the
playability of the new content to a computer." A podcast thus provides sub-
scribers with the ability to listen to specifically selected audio content on-
demand without the confines of a radio or a computer."

8 CARLY DIDDEN, COLLEGIATE BROADCASTERS, INC., A AND B’S OF PODCASTING (TOO
EARLY FOR C’s?) (2005), http://www.collegebroadcasters.org/podcast.shtml (comparing
podcasting to TiVo, a consumer video device that allows users to record television programs
onto internal hard disk storage for later viewing).

° An “mp3” is a popular digital audio encoding and compression format invented and
standardized in 1992 by a team of engineers. The format was designed to greatly reduce the
amount of data required to represent audio, yet still sounded like a faithful reproduction of
the original uncompressed audio. In popular usage, “mp3” also refers to audio files or music
recordings stored in the mp3 format on computers in a highly compressed format, thus al-
lowing greater storing and transferability. See Robert Delchin, Musical Copyright Law:
Past, Present and Future of Online Music Distribution, 22 CARDOZO ARTS & ENT. L.J. 343,
350 (2004).

10 DIDDEN, supra note 8.

"' The iPod is Apple’s popular portable mp3 device. See Apple iPod,
http://www.apple.com/ipod/ipod.html (last visited Feb. 1, 20006).

12 Gordone-Murnane, supra note 5.

13 DIDDEN, supra note 8; see also Yahoo Launches Search Functions For Podcasts,
WALL ST.J., Oct. 11, 2005, at D2.

14 Posting of Dave  Winder to  iPodderorg  (Oct. 21,  2004),
http://www.ipodder.org/whatlsPodcasting. Podcasting incorporates much of the same tech-
nology as “blogging,” or web-logging, such as RSS. Essentially, “bloggers” may post writ-
ten entries to a specific online address that is systematically updated for its readers. Will
Richardson, Blogging and RSS—The “What’s 1t?” and “How To” of Powerful New Web
Tools for Educators, MULTIMEDIA & INTERNET (@ ScHOOLS (Jan. 2004),
http://www.onlineinc.com/MMSchools/jan04/richardson.shtml.

15 Apple iTunes Podcasts, Your Favorite Shows to Go,
http://www.apple.com/itunes/podcasts (last visited Jan. 6, 2006).
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A. The Origins of Podcasting

Podcasting developed during the summer of 2004 and is the product of the
efforts of Dave Winer, the developer of Really Simple Syndication (“RSS”),
and Adam Curry, a former Music Television (“MTV”) host." The two took
existing RSS software and added the ability to attach files to the RSS feeds.”
Curry created “iPodder,” a program allowing subscribers to search and sub-
scribe to specific RSS feeds.' iPodder was released to the public in September
2004, coupled with Curry’s invitation for open-feedback of the program by the
software industry."

B. The Nuts and Bolts of Podcasting

Podcasting works by synthesizing three different pieces of technology.”
First, podcasting uses digital audio technology to digitally record content.”
Podcasting then incorporates RSS technology to distribute the audio files.”
Lastly, podcasting incorporates is the use of portable digital audio players or
computers as a final download destination.”

16 Gordon-Murnane, supra note 5. RSS programming is used in website programming
that automatically refreshes information on subscribing websites. One of the most recogniz-
able examples of previous applications of RSS technology is the updated newscripts on
major television network Internet sites. A desktop aggregator is the application that works
by “subscribing” to feeds (sources) of new information, from which the user can view all the
new information from those feeds either separately or in their entirety. Id.

17" Id. RSS enclosures are similar to e-mail attachments. The RSS enclosure feature al-
lows the programming feed to not just transmit text, but also to package an enclosure, such
as an audio or video file. The consumer can read the text that describes the enclosure, or the
enclosure may somehow be related to the item. See Sean Michael Kerner, The RSS Enclo-
sure Exposure, INTERNETNEWS.COM (Nov. 5, 2004), http://www.internetnews.com/bus-
news/article.php/3431901. For example:

a news source, like the New York Times runs a movie review. It might make sense to

enclose a trailer for the movie along with the review. Or a band might use RSS to keep

their fans informed of what they’re up to [and] an enclosure could include a bit of mu-
sic to illustrate a point.
RSS at Harvard Law, http://blogs.law.harvard.edu/tech/enclosuresAggregators (last visited
Jan. 6, 2000).

I8 Gordon-Murnane, supra note 5.

19 Id

20 Doug Mohney, Ipodder Good Fodder For MP3 Heads, INQUIRER,
http://www.theinquirer.net/?article=18152 (last visited Feb. 10, 2006).

2l Iq.

22 ]d.; see also Sean Michael Kerner, The RSS Enclosure Exposure, INTERNETNEWS.COM
(Nov. 5, 2004), http://www.internetnews.com/bus-news/article.php/3431901; RSS at Har-
vard Law, supra note 17.

23 Mohney, supra note 20.
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Podcasts are inexpensive to produce and their content is only limited by the
imaginations of those who produce them.* Podcasts are created with band-
width, a microphone, a computer, and RSS software.” RSS software is easy to
download and with a layman’s knowledge of its operation podcasters can eas-
ily create their desired programs.” Once the program is created, the podcaster
posts the podcast to an online directory, which links podcast subscribers to the
specific uniform resource locator (“URL”) on the Internet.”

Podcasting is based on open-source computing standards, which makes it
possible for subscribers with a wide range of platform and software solutions
to download and listen to digital and audio content.”® Subscribers use the pod-
casting software to search for and download RSS feeds that contain podcast
files. The podcasting software, called a “media aggregator,” automatically
downloads new files as they become available.”” Once subscribed, the software
automatically detects and downloads updated content.® Because the podcasts
are created by a remote third party and then made available, subscribers are
unable to directly control the podcasts’ content. However, because the
downloaded podcast is in a digital audio file format, subscribers may exercise
control of what content they actually listen to on the podcast. As such, sub-
scribers can use their digital audio player or computer to manually scan the
program by rewind or fast-forward functions to determine where in the file to
begin listening or repeating.*'

C. iTunes and the Podcasting Explosion

Prior to Apple Computer, Inc.’s (“Apple”) entry into the podcasting world in
the summer of 2004, accessing podcasts was a time-consuming and tedious
process.” No major centralized directory existed for the different available

24 See generally Gordon-Murnane, supra note 5.

% Id.

26 Susan Whitall, iPods Offer Radio With No Rules, DETROIT NEWS, Feb. 20, 2005, at
1A.

27 See Podfeed.net: The Podcast Directory, http://www.podfeed.net/add podcast.asp
(last visited Feb. 8, 2006) (depicting the posting steps, in this case by filling out a form,
podcasters must take to post their podcast to a larger directory); Definition of URL,
http://www.sharpened.net/glossary/definition.php?url (last visited Jan. 13, 2006). The uni-
form resource locator, or URL, is a standardized address for resources, such as documents
or images, accessible on the Internet. /d.

28 DIDDEN, supra note 8.

29 See Gordon-Murnane, supra note 5.

3014,

31 See Michelle Kessler, Storm Clouds Gather over Podcasting, USA TODAY, Aug. 4,
2005, at 3B.

32 David Pogue, In One Stroke, Podcasting Hits Mainstream, N.Y. TIMES, July 28,
2005, at C1.
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podcasts.”® First, podcasting subscribers had to find and locate podcasts
through early search directories that were limited in scope.* Subscribers then
had to find a podcast-management program, like Curry’s iPodder, which were
not always user-friendly.” However, in June 2005, the podcasting world re-
ceived a tremendous boost when Apple announced that the latest version of
iTunes included a searchable, one-stop podcasting directory for iTunes users.”®
Apple has expanded podcasting to the mainstream with over 10 million iTunes
users.”’

Podcasting’s content encompasses every conceivable category and interest.”
A glance at the “Top Podcasts” listing posted daily on iTunes shows its breadth
with programs such as “This Week in Tech,” the “Story of the Day” published
by National Public Radio, new music shows, and news updates published by
the major television networks.” The list even highlights talk radio shows, like
one podcast from political commentator Al Franken.* Radio stations and con-
tent providers have also entered the podcasting arena by packaging their on-air
programming into podcasts in an attempt to draw listeners to their broadcasts
and websites.*’ Politicians, such as Senator Barak Obama and former vice-
presidential candidate John Edwards, have their own podcasts.” There are also
religious sermons, or “godcasts,” offered across the country.®

B Id

34 Id.; see Podcast.net, http://www.podcast.net (last visited Jan. 28, 2006) (showing an
example of early podcasting directories still in existence); Podcastalley.com,
http://www.podcastalley.com (last visited Jan. 28, 2006); iTunes,
http://www.apple.com/itunes/podcasts (last visited Jan. 29, 2006) (showing an extensive
podcasting directory that is one of the most-used podcast directories); Yahoo! Podcast,
http://podcasts.yahoo.com (last visited Jan. 29, 2006).

35 Pogue, supra note 32.

36 Press Release, Apple Computer, Inc., Apple Takes Podasting Mainstream (June 28,
2005), http://www.apple.com/pr/library/2005/jun/28podcast.html. iTunes is a digital media
player application, developed by Apple, for playing and organizing digital music and video
files. The program is also the interface to manage the music on Apple’s popular iPod digital
audio player. Additionally, iTunes can connect to the iTunes Music Store, which allows
users to purchase digital music and movie files that can be played by iPod players and
iTunes. Apple iTunes, http://www.apple.com/itunes/overview (last visited Feb. 15, 2006);
see Pogue, supra note 32.

37 Pogue, supra note 32; see Apple iTunes, http://www.apple.com/itunes/overview (last
visited Jan. 29, 2006) (showing additional information about iTunes and its users).

38 See iTunes’ “Featured Podcasts” Listing, iTunes Podcasts
http://www.apple.com/itunes/podcasts (last visited Jan. 29, 2006).

¥ I, see “Top Podcasts,” Apple iTunes Podcasts,
http://www.apple.com/itunes/podcasts (last visited Feb. 14, 2006).

40 Id.

4l DIDDEN, supra note 8.

42 Barak O’Bama, Senator from Illinois: Podcasts, http://obama.senate.gov/podcast (last
visited Jan. 29, 2006); One America Committee,
http://www.oneamericacommittee.com/home.asp (last visited Jan. 29, 2006).

43 Tom Heinen, Podcasting Becomes Another Pulpit Churches Use New Technology to
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Podcasting has even managed to cover sex, with pornographic and adult-
oriented podcasts gaining in popularity.* In response to the adult nature of
many podcasts, Apple has incorporated content filters into the iTunes that al-
low parents to control their children’s podcast listeners.*

D. Podcasting and Copyright

The rapid growth of podcasting has brought scrutiny to the medium and a
new focus for regulators who are concerned with online digital media content.*
Because podcasting is an open-source medium, many of the problems that
arise in broadcasting, such as defamation or indecency also affect podcasting.”’
The largest legal implication facing podcasters today, however, is copyright
infringement.* Current copyright law recognizes two major types of protected
work: the work’s performance preserved in the sound recording and the actual
sound recording.” The incorporation of unauthorized protected content into
podcasts infringes upon copyright laws in both ways. First, it violates the copy-
right of a composition’s actual content (the song or original material). Second,
it violates the copyright in the recording of the content known as the sound
recording copyright (the recording).*

Reach out, MILWAUKEE J. SENTINEL, June 12, 2005, at B; Godcasting May Be the Podcast’s
“First Killer App”, NAT’L CATHOLIC REP., July 1, 2005, at 3; Church to Go, CHRISTIAN
CENTURY, Sept. 20, 2005, at 7.

4 Nick Summers, Podcasting: Talking Dirty on Your iPod, NEWSWEEK, Aug. 1, 2005,
at 10.

45 Press Release, Apple Computer, Inc., Apple Introduced iTunes 5 (Sept. 7, 2005),
http://www.apple.com/pr/library/2005/sep/07itunes.html (highlighting the parental controls
available to iTunes 5 users). Because podcasts are distributed over the Internet, they have so
far escaped regulation by the Federal Communications Commission (“FCC”). See generally
Andrew Shapiro, The ‘Principles in Context’ Approach to Internet Policymaking, 1 COLUM.
Sci. & TeEcH. L. REv. 1 (2000); Ari Staiman, Shielding Internet Users from Undesirable
Content: The Advantages of a PICS Based Rating System, 20 FORDHAM INT. L.J. 866 (1997)
(discussing the possibilities and difficulties regulating Internet content worldwide).

46 See Michelle Kessler, Storm Clouds Gather over Podcasting, USA TODAY, Aug. 4,
2005, at 3B; see also Sam Whitmore, Podcasting: Making Waves, FORBES.COM, Apr. 21,
2005, http://www.forbes.com/2005/04/21/cz_sw_0421whitmore.html; Anthony Bruno, Con-
trol Issues: Struggle to Regulate Content Slowing Digital Advances, BILLBOARD, Dec. 10,
2005, Vol. 117, Issue 50, at 10; Angela Yeager, Few People Who Still Buy CDs Punished
For It, STATESMAN J., Dec. 8, 2005, § C; DIDDEN, supra note 8.

47 DIDDEN, supra note 8.

8 Id

9 Id

50 See Mark F. Radcliffe, Music on the Internet, Understanding the New Rights and
Solving New Problems, in USING MUSIC ON THE WEB 241, 244. (PLI Patents, Copyrights,
Trademarks & Literary Property Course Handbook Series No. GO-00PP, 2001). Podcasting
may also violate the copyright holder’s exclusive reproduction rights. 17 U.S.C. § 106
(2000); DIDDEN, supra note 8 (noting that unauthorized incorporation of protected content
violates § 106).
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In general, there is not a uniformly-accepted license that is specifically tai-
lored for podcasters wishing to avoid copyright infringement as there are for
similar technologies such as streaming media.”’ This is because podcasts are
technologically dissimilar to earlier Internet media innovations like webcasting
or streaming media.”> Podcasting does not qualify for available licensing re-
gimes, like compulsory licensing, established by Congress to address stream-
ing or webcasting copyright infringement.” Congress and copyright holders,
mainly the music industry, have not yet developed an efficient way for pod-
casters to legally incorporate copyrighted material into their work.* Podcasters
must currently obtain individual licenses for each protected work contained in
their podcasts, avoid liability for copyright infringement.” To understand spe-
cifically how podcasting implicates these copyrights, it is necessary to review
the historical development of the public performance right in sound recording
and the current copyright schemes available for other forms of digital audio.

III. THE DEVELOPMENT OF COPYRIGHT LAW

A. An Overview of the Public Performance Right in Sound Recordings

In 1971, Congress extended copyright protection to sound recordings by
passing the Sound Recordings Act of 1971. The protection required radio sta-
tions to pay a fee for the underlying musical composition, but not for the public
performance of the actual recording of the song.” In 1976, Congress enacted

51 See BMI and Performing Rights, http://www.bmi.com/licensing/business/rights.asp
(last visited Feb. 10, 2006) (showing performance rights and BMI’s attempt to deliver pod-
casters a podcasting licensing scheme); Broadcast Music International (“BMI”), a music
performing rights organization, has developed a “podcasting license” available for pod-
casters. However, the license grants only performance rights to artists under BMI’s cata-
logue, leaving podcasters to still seek out the remaining mechanical licenses necessary to
podcast “legally.” See also BMI and Podcasting,
http://www.bmi.com/licensing/podcasting/index.asp (hyperlink to BMI’s Website Music
Performance Agreement) (last visited Feb. 10, 2006).

52 DIDDEN, supra note 8. “Webcasting is an Internet stream of a live or online simulcast
of a broadcast signal . . . . Streaming is one technology for downloading and accessing a
stream of electronic information at the same time.” /d.

53 Id. Unlike streaming media, podcasting involves the complete download of the audio
file prior to listening, which occurs at any time following the download.

34 Jennifer Jenkins, Professor, Duke University Law School, Duke Podcasting Sympo-
sium (Sept. 28, 2005), http://isis.duke.edu/events/podcasting/webcast.php. The negotiations
surrounding music licensing involved in web broadcasting and streaming media were ex-
tremely lengthy and contentious. /d.

55 See DIDDEN, supra note 8. This assertion, however, does not extend to the use of
works in the public domain—works for which the podcasters have been granted permission
for their use—or the podcaster’s own original work. See Jenkins, supra note 54.

56 While the 1971 Act was intended to protect record companies from the illegal copy-
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the landmark statute in U.S. copyright legislation, the 1976 Copyright Act
(“Copyright Act”). The Copyright Act broadened the scope of federal statutory
copyright protection from “published” works to works that are “fixed.””” How-
ever, despite Congress’ overhaul of the 1971 Act, the 1976 Act still did not
recognize a comparable right of public performance for the radio broadcast of
sound recordings, despite the recommendations of the U.S. Copyright Office.*®
Nearly fifteen years later, the absence of a performance right in sound re-
cordings, paired with the rapidly evolving state of sound recording technology,
threatened the traditional domains of the recording industry.” Despite changes
to U.S. copyright law promulgated in the early 1990s through international
agreements and congressional amendments to the Copyright Act, the perform-
ance rights of digital audio recordings were still unprotected by regulation.®

ing of tapes and records, it did not recognize the exclusive performance right in sound re-
cordings. See Rebecca F. Martin, The Digital Performance Right in the Sound Recordings
Act of 1995: Can It Protect U.S. Sound Recording Copyright Owners in a Global Market?,
14 CARDOZO ARTS & ENT. L.J. 733, 736-37 (1996).

57 See generally H. REP. NO. 94-1476 (1976), reprinted in 1976 U.S.C.C.A.N. 5659.
Prior to 1976, the 1909 Copyright Act represented the last major revision to statutory copy-
right law in the United States. Congress noted that extensive technological advances had
occurred since its adoption. Television, motion pictures, sound recordings, and radio were
all cited as examples. The deliberations over the 1976 Act focused on the intellectual prop-
erty questions raised by the spawning of new industries and methods encircling these new
forms of communication. /d. at 47, 1976 U.S.C.C.A.N. at 5660.

38 David Nimmer, Ignoring the Public, Part I: On the Absurd Complexity of the Digital
Audio Transmission Right, 7 UCLA ENT. L. REv. 189, 190 (2000).

59 Performers’ and Performance Rights in Sound Recordings: Hearings Before the Sub-
comm. on Intellectual Property and Judicial Admin. of the House Comm. on the Judiciary,
103d Cong. 18 (1993) [hereinafter Performers and Performance Rights Hearing] (statement
of Ralph Oman, Registrar of Copyrights and Associate Librarian for Copyright Services,
Library of Congress) (describing the rationale behind a performance right in sound re-
cordings).

60 See 17 U.S.C. § 1101 (2000) (prohibiting the unauthorized fixation of sounds or
sounds and images of a musical performance in a copy or phonorecord as well as the trans-
mission or communication to the public of sounds or sounds and images of a live musical
performance); Recording Industry Association of America, Issues, Copyright Law,
http://www.riaa.com/issues/copyright/laws.asp (last visited Jan. 29, 2006) (displaying com-
mentary on the history and evolution of U.S. copyright law and, in particular, the statutory
omissions of the Copyright Act that necessitated the Digital Performance Right in Sound
Recordings Act). The international agreements include the General Agreement on Tariffs
and Trade (“GATT”), which remains in force today and functions as the foundation of the
World Trade Organization is (“WTQ”) trading system. From 1948 to 1994, the GATT pro-
vided the rules for a majority of world trade and presided over periods that saw some of the
highest growth rates in international commerce. It seemed well-established, but throughout
those forty-seven years, it was a provisional agreement and organization. See World Trade
Organization, Understanding the WTO, The GATT Years: From Havana to Marrakesh,
http://www.wto.org/english/thewto_e/whatis_e/tif e/fact4 e.htm (last visited Jan. 29, 2005).
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1. Section 106 of the Copyright Act

Section 106 is a critical provision of the Copyright Act because it specifies
the rights a copyright owner has with regard to that work.®" Once a copyright in
a musical composition or a sound recording has been created, its owners re-
ceive a bundle of exclusive rights under § 106 of the Copyright Act. This sec-
tion grants copyright owners the right to:

(1) reproduce the work in copies or phonorecords; (2) prepare derivative works based upon
the work; (3) distribute copies or phonorecords of the work to the public by sale or other
transfer of ownership, or by rental, lease, or lending; (4) perform the work publicly, in the
case of literary, musical, dramatic and choreographic works, pantomimes, and motion pic-
ture and other audiovisual works; (5) display the work publicly; and (6) in the case of
sound recordings, to perform the work publicly by means of an audio transmission.”

The concepts of public performance cover not only the initial rendition of
the work, but also any further act by which that rendition or showing is trans-
mitted or communicated to the public.” A broadcaster “performs” when he or
she transmits the network broadcast; a cable television system “performs”
when it retransmits the broadcast to its subscribers; and an individual “per-
forms” when he or she plays a phonorecord embodying the performance or
communicates the performance by turning on a receiving set.* The definition
is also ambiguously drafted to cover technological advancement by defining
“transmit” as “to communicate a performance or display by any device or
process whereby images or sound are received beyond the place from which
they are sent” in a manner broad enough to include all “conceivable forms and
combinations of wired or wireless communications media, including but by no
means limited to radio and television broadcasting as we know them.”* Codi-
fied in 1976, the “public performance right”* was enjoyed by musical works

61 See generally 17 U.S.C. § 106.

62 Id. §§ 106(1)—(6) (emphasis added). Podcasting implicates listed-rights (1), (3), and
(6). While the digital transmission of music or sound recordings over the Internet may im-
plicate many of § 106’s listed rights at some point, the key provisions implicating podcast-
ing are the exclusive rights to reproduction and the distribution and performance of copy-
right owners. See DIDDEN, supra note 8. While the digital transmission of music or sound
recordings over the Internet may implicate § 106’s listed rights at some point, the key provi-
sions implicating podcasting are the exclusive rights to reproduction and the distribution and
public performance of copyright owners. /d.

6 H.R.REP.NoO. 94-1476, at 63 (1976), reprinted in 1976 U.S.C.C.A.N. 5659.

64 Id.

6 17 U.S.C. § 106; HR. Rep. No. 94-1476, at 52-53 (1976), reprinted in 1976
U.S.C.C.A.N. 5659 (emphasis added).

66 To “perform” a work means to “recite, render, play, dance, or act it, either directly or

by means of any device or process . . ..” 17 U.S.C. § 101. To perform a work “publicly”
means
(1) to perform . . . it at a place open to the public or at any place where a substantial

number of persons outside of a normal circle of a family and its social acquaintances is
gathered; or (2) to transmit or otherwise communicate a performance . . . of the work to
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copyright owners but not by sound recording copyright owners.”’

2. The Audio Home Recording Act

As previously noted, during the early 1990s, the rise of unauthorized digital
copying and transmission of protected recordings in conjunction with the new
technologies in home recording and digital playback concerned the recording
industry.® In 1992, Congress passed the Audio Home Recording Act
(“AHRA”), which served as an attempted compromise between digital audio
hardware makers and the music industry—providing consumers with access to
new digital audio technology while still compensating artists and copyright
holders for lost royalties due to home recording.” The AHRA requires makers
and importers of digital audio recording devices to make royalty payments into
the Sound Recordings Fund and the Musical Works Fund for distribution.”

The AHRA was significant because it provided the first statutory definition
for digital audio recordings. That definition continues to affect digital audio

a place specified by clause (1) or to the public, by means of any device or process,
whether the members of the public capable of receiving the performance . . . in the
same place or in separate places and at the same time or at different times.

Id. § 101.

67 Id. § 106(4) (listing various works of authorship in which public performance rights
existed, but displaying sound recordings did not exist).

%8 Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., 180 F.3d 1072, 1074
(9th Cir. 1999). “Such rampant unauthorized copying obviously and significantly injures
sound recording copyright owners, as well as the artists, songwriters, and background musi-
cians and vocalists, and music publishers who are paid by record companies based on sales
of legitimate recordings.” Plaintiff’s Reply in Support of Order to Show Cause Re Prelimi-
nary Injunction at 3:20-24, Recording Indus. Ass’n of Am., 180 F.3d 1072.

% Audio Home Recording Act, Pub. L. No. 102-563, 106 Stat. 4237 (1992) (codified at
17 U.S.C. § 1001); see also The Alliance of Artists and Recording Companies,
http://www.aarcroyalties.com/ahra.html (last visited Feb. 10, 2006) (discussing the AHRA
and its impact to consumers and digital audio copyright holders).

7017 U.S.C. §§ 1006(b)(1)—(2). The Act provides that the royalties are to be divided
into two funds: the Sound Recordings Fund, which accounts for 66 2/3% of the royalties,
and the Musical Works Fund, which accounts for 33 1/3% of the royalties. Within each
fund, the Act establishes subfunds. The Sound Recordings Fund consists of four subfunds:
the first of these—the Nonfeatured Musicians Subfund—is allocated 2 5/8% of the Sound
Recordings Fund, and the second subfund—the Nonfeatured Vocalists Subfund—gets a 1
3/8% percent share. After the shares of these two subfunds are subtracted, two other sub-
funds—the Featured Recording Artist Subfund and the Sound Recording Owners Subfund
receive fourty percent and sixty percent respectively, of the remainder. In the Musical
Works Fund, there are two subfunds—the Publishers Subfund and the Writers Subfund—
which each receive 50% of that Fund. Thus, the Act establishes the percentages for each
fund and subfund, but directs the Copyright Arbitration Royalty Panels (“CARPs”) through
the process of a proper distribution of the royalties in their fund and/or subfund. See Ascer-
tainment of Controversy for 1994 Digital Audio Recording Royalty Funds, 60 Fed. Reg.
12,251, 12,251-53 (Mar. 6, 1995).
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mediums today, like podcasting.”! The AHRA states that a copied digital audio
recording is a digital reproduction of a musical recording, whether that repro-
duction was made directly from another digital musical recording or indirectly
from a transmission.”

The AHRA’s purpose was “to ensure the rights of consumers to make ana-
log or digital audio recordings of copyrighted music for their private and non-
commercial use.”” Several years after the AHRA’s passage, the U.S. Court of
Appeals for the Ninth Circuit decided the RIAA v. Diamond Multimedia Sys.
(“Rio”) case. Today, the Rio decision is regarded as one of the seminal cases
for interpreting the AHRA’s provisions.” Rio also provided the framework and
much of the judicial language associated with the modern claims of digital au-
dio copyright infringement.”

In Rio, the Ninth Circuit acknowledged the AHRA’s provision for a private
recording right through the “home taping exemption,”” which allows portable
digital audio recording devices—Ilike the Rio device being litigated—to make
copies of digital content on computer hard drives by merely “space-shifting”
the files, rendering them portable.” However, the court also asserted, “Even
though [the Rio device] cannot directly reproduce a digital music recording,
the Rio would nevertheless be a digital audio recording device if it could re-
produce a digital music recording ‘from a transmission.””” Because the relative

7117 U.S.C. § 1001(1).

72 Id.

73 S.REP. No. 102-294, at 30 (1992).

74 See Alex Allemann, Manifestation of an AHRA Malfunction: The Uncertain Status of
MP3 Under Recording Indust